THE 


INSURANCE LAW JOURNAL. 


VoL. XVI. MARCH, 1837. No. 3 


REPORT OF DECISIONS 
RENDERED IN INSURANCE CASES, IN THE UNITED STATES 


SUPREME AND CIRCUIT COURTS, AND IN 'THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


TRAVIS 
vs. , 
PEABODY INS. CO.*} 


A declaration in assumpsit on a policy »f insurance, not intended to be drawn 
after the form prescribed by ch. 66 of the acts of 1877, is nevertheless suf- 
ficient, if it in substance and effect sets forth the cause of action, by aver- 
ments equivalent to those prescribed by that statute, although it may be in- 
sufficient as a common-law declaration. 

The plaintiff during the trial of the cause, and before verdict found, may at 
the discretion of the court be permitted to amend his declaration in order 
that a material variance between its allegations and the proofs may be 
avoided, upon the terms, that if the defendant so request, the jury shall 
be discharged, the cause continued with leave to the defendant to amend 
his pleas, or plead anew to the declaration so amended. 


* Decision rendered,! October 23, 1886. 
VOL. XVI.—11. 





162 Report of Decisions. [ March, 


The circuit courts of this State, in the exercise of their general common-law 
jurisdiction, in the absence of any statute prohibiting them from doing so, 
avd independently of any statute authorizing them to do so, may, in their 
discretion permit the pleadings to be amended, at any time before a verdict 
found, whenever justice will be promoted thereby and the same can be 
done without injury to the opposite party, but in every such case, if the 
opposite party requests it, the jury should be discharged, the cause con- 
tinued with leave to the opposite party to amend his pleadings or to plead 
anew to the pleadings, so amended. 
an action upon a policy of insurance a plea that such policy was made 
and issued to a different person than the person named eoul>, although 
of the same name, is equivalent to the general issue, and if objected to, 
ought to be rejected, or if demnrred to, the demurrer should be sustained. 

Pleas which in effect deny that the plaintiff ever had any cause of action 
against the defendant, as in the declaration is alleged are equivalent to 
the general issue, and if objected to should be rejected. 

In an action of assumpsit upon a policy of insurance of $1,500.00 against loss 
by fire, of a certain stock ofstore goods, the defendant filed a plea alleging 
in substance that at and before the making of the policy, the insured 
falsely represented to the defendant’s agent who issued the policy, that the 
stock of store goods about to be insured was worth $2,000.00, which was 
false, and then by the insured known to be false and that the “‘ goods” 
were not worth that sum; and that the insured then and there agreed, 
that during the continuance of the policy, he would keep in said store a 
stock of goods of the average value of $2,000.00, and that he did not keep 
up his average stock to the value of $2,000.00, but permitted the same to 
be run down until at the time they were destroyed, they did not exceed in 
value $300.00. Held: 

That such plea presents no good ground of defense, and having been objected 
to it ought to have been rejected, and having been demurred to the demur- 
rer ought to have been sustained. 

Where a defendant moves the court to set aside the verdict and grant him a 
new trial on the ground that the same is contrary to the evidence, the bill 
of exceptions certifies the evidence introduced on the trial and not the 
facts proved, the motion will be overruled, unless after rejecting allthe parol 
evidence on the part of the defendant which is conflict with that of the 
plaintiff, the verdict is clearly wrong. 

On the trial of an action upon a policy of a fire insurance company, an instruc- 
tion which in effect tells the jury, that if the company’s agent employed in 
issuing such policy, without any misrepresentation or suppression of the 
truth, by word or act on the part of the person desiring to be msured, or 
on the part of his agent employed in negotiating such insurance—fails or 
neglects to ascertain the identity of the person desiring such insurance, 
and believes that the name of the insured is in fact the name of his agent, 
and that the agent of the insured and the insured are one and the same 
person, such company is not bound to be insured by such policy—is erro- 
neous, and was properly refused. 

Where the declaration sufficiently sets forth a good cause of action, and there 
is no objection to the form or sufficiency of the verdict, a motion in arrest 
of judgment will be overruled. 


James Morrow, Jr., for Plaintiff in Error. 
U. N. Arverr and J. A. Haaaerrry, for Defendants in Error. 


Woops, J. 
Jonathan E. Travis, on the 13th day of May, 1882, instituted in 
the circuit court of Marion County his action of assumpsit against 
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the Peabody Insurance Company to recover the sum of $1,500.00, 
for which he held a policy of insurance issued to him by said com- 
pany, upon a stock of store goods owned by him, in a certain store- 
house, which during the continuance of the policy was destroyed by 
fire. 

The declaration contained but a single count, which substantially 
averred, that the defendant on the 8th of November, 1881, by its in- 
strument, in writing, called a policy of insurance, signed by Alonzo 
Loring, its president, attested by J. F. Paul, its secretary, and 
countersigned by J. E. Sands, its agent, in consideration of $26.25, 
paid by the plaintiff, undertook to make good to him all loss or 
damage, not exceeding in amount the sum insured, being the sum 
of $1,500.00, nor the interest of the plaintiff in the property thereby 
insured, and in said policy specified, the said plaintiff's stock of 
merchandise, consisting of dry goods (and other kinds of property 
particularly mentioned) all contained in a certain store-house (the 
description and location of which is particularly described in the policy 
and in the declaration) from the 8th day of November, 1881, at 12 
o’clock (noon) to the 8th day of November, 1882, at 12 o’clock (noon), 
the amount of loss or damage to be estimated at the actual cash 
value of the property at the time of such loss, and to be paid at the 
office of the defendant in the city of Wheeling, W. Va., sixty days 
after due notice and proofs of the same shall have been made by the 
plaintiff and received at said office, in accordance with the terms and 
provisions of said policy, all of which, it was averred, would more 
fully appear by reference to said policy of insurance (which is here- 
with filed). 

The declaration further averred that after the making of said 
policy, and while it was in full force, and before the 8th day of 
November, 1882, the said property so insured (particularly describing 
it), then being in said store-house (particularly describing it), was 
on the day of December, 1881, totally consumed and destroyed 
by fire, and that afterwards the plaintiff made due notice and proof 
of said loss and damage of which the defendant had due notice, at 
his office in Wheeling, W. Va., more than sixty days before the com- 
mencement of the suit, the said loss and damage being estimated 
according to the terms and provisions of said policy, and that by 
notice thereof the defendant became liable to pay the plaintiff the 
said sum of $1,500.00, being the amount of the damage sustained by 
the plaintiff by the reason of the loss and destruction of his said 
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property in manner aforesaid, so consumed or destroyed by fire as 
aforesaid. 

The declaration further averred that he did not institute his said 
action until many days after the expiration of sixty days from the 
time the plaintiff gave to the defendant at his office in Wheeling, 
W. Va., due notice and proof of the destruction and loss of his said 
property by fire as aforesaid as required in said policy of insurance, 
and in conclusion averred that the defendant being so liable, after- 
wards, on the day of——1882, undertook and promised to pay 
to the plaintiff the said sum of money mentioned in said policy 
whenever requested, etc., but although often requested has not 
paid, etc., to the damage of the plaintiff $2,000.00. 

To this declaration the defendant demurred, which demurrer was 
overruled. The defendant then pleaded the general issue, and 
tendered and offered to file special pleas Nos. 1, 2 and 3, to which 
plaintiff objected, and thereupon the court rejected plea No.1, but 
allowed pleas Nos. 2 and 3 to be filed, to which the plaintiff then 
demurred, which demurrer was overruled, and the plaintiff replied 
generally thereto, and to the plea of non-assumpsit. 

On the 17th July, 1883, the issues on these pleas were submitted 
to a jury, when the plaintiff offered to introduce in evidence said 
policy of insurance, to which the defendant objected, and the court 
sustained its objection and excluded the policy on account of an 
alleged variance between it and the one described in the declaration. 

No other eviderce was offered, and the plaintiff asked and 
obtained leave to amend and did amend his declaration by inserting 
therein the words, ‘‘ which is herewith filed,” and upon the motion 
of the defendant, and because of said amendment the jury was dis- 
charged and the case continued at the plaintiff's costs. To the 
ruling of the court allowing said amendment the defendant excepted, 

Afterwards the defendant filed two other pleas, Nos. 5 and 6, to 
which the plaintiff demurred, but his demurrer was overruled. The 
defendant also filed another plea, No. 7, in the form prescribed by 
sec. 64 of ch. 125 of the Code of 1868, as amended by ch. 17 of the 
acts of 1882, accompanied by a statement in writing, giving notice of 
the grounds of defense why the action could not be maintained. 

“1. Because the plaintiff did not make proof of his said loss, nor 
give the defendant notice thereof according to the requirements of 
said policy. 

“2. The said policy of insurance was procured by the fraud and 
misrepresentation of the said plaintiff in this, to wit, the plaintiff 
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represented to defendant that the said goods, etc., insured were of 
the value of $2,000.00 at the time said policy was made and issued, 
which plaintiff well knew to be false ; said goods were not at said 
time worth $2,000.00 ; and in this said plaintiff procured one Joseph 
Travis, plaintiffs father, to personate him, the said plaintiff, and 
induce the defendant to believe, and defendant did believe at the 
time of entering into said contract and issuing said policy and thence 
until after the said loss occurred, that the said Joseph Travis was 
in fact J. E. Travis, and defendant in fact issued said policy to said 
Joseph Travis by the name of J. E. Travis and not to the plaintiff, 
as plaintiff well knew. 

“3. The said policy was issued to Joseph Travis by the name and 
description of J. E. Travis, which defendant at the time of issuing 
said policy believed to be the true abbreviated name of said Joseph 
Travis, as the said plaintift then and there well knew. Said Joseph 
Travis is another and different person from the plaintiff, and defend- 
ant never issued said policy of insurance to the plaintiff, and did 
not know that plaintiff was another and different person from the 
said Joseph Travis until after said loss had occurred. 

“4, The said insured property was not, at the time said policy 
was issued nor at any time afterwards nor at the time of its 
destruction’ by fire, the property of said plaintiff, but the same 
belonged to him jointly with other persons. 

“5, The said property destroyed by fire was owned, as to part of 
it, by the plaintiff jointly with other persons, and as to the other part 
thereof, the plaintiff had no interest therein, but the same was owned 
solely and exclusively by another person or by other persons. 

“6. The said destruction by fire was the act of the plaintiff and his 
agent and servants and joint owners of said property.” 

The foregoing statement was verified by the affidavit of J. E. Sands, 
the defendant’s agent. 

To the plea the plaintiff filed a special replication, verified by the 
affidavit of his counsel as required by the statute, alleging matters 
in confession and avoidance of the first ground of defense set forth 
in the defendant’s statement, accompanying his plea No. 7. 

To this replication the defendant replied generally and issue was 
thereon joined. 

At the December term, 1884, the cause was again submitted to a 
jury, who, after the evidence and argument of counsel had been 
heard on the 13th December, 1884, returned a verdict in favor of 
the plaintiff for nine hundred dollars damages. 
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Thereupon the defendant moved the court to arrest the judgment, 
and also to set aside the verdict and grant it a new trial on the 
ground that the same was contrary to the Jaw and the evidence, and 
because of the matters set forth in the affidavit of Joseph E. Sands, 
of which motion the court took time to consider. 

At a circuit courtsheld on the 2d of April, 1885, the defendant's 
motions in arrest of judgment and to set aside the verdict were over- 
ruled, and judgment was rendered in favor of the plaintiff for the sum 
of $900.00, the damages assessed by the jury, with interest and costs. 

To this ruling of the court the defendant excepted and filed its 
bill of exceptions, in which all the evidence introduced on the trial 
was certified. During the progress of the trial the defendant moved 
the court to give to the jury the following instructions :— 


Instruction No. 1. 

“Tf the jury believe from the evidence that the plaintiff is the son 
of Joseph Travis, otherwise called and known by the name of Doctor 
Travis, and that at the time of the making and issuing of said policy 
of insurance, the plaintiff was a young, unmarried man residing with 
his father and mother, and that the defendant had no other knowl- 
edge of either the plaintiff or the said Joseph Travis except what 
was possessed by Joseph E. Sands, defendant’s agent at Fairmont, 
and if the jury further believe from the evidence that at the time of 
making said contract of insurance and issuing said policy, the said 
agent, Sands, knew said Joseph Travis as Doctor Travis, and had 
known him by that name and description for several years, but had 
never known J. E. Travis, the plaintiff, nor known that there were 
such a person, although said agent may have seen said J. E. Travis 
and known him to be a son of said Doctor Travis, and if the jury 
also believe from the evidence that said policy of insurance was 
applied for and obtained from said agent, Sands, by the said Joseph 
Travis, and thatfagent never had any conversation with said plaintiff 
in reference to”said insurance or policy, and never saw said plaintiff 
nor heard of him at any time in relation to said insurance or policy 
until after the insured property had been destroyed by fire on the 
9th day of December, 1881, and if the jury further believe from the 
evidence that atithe time of making and issuing said policy of insurance, 
said agent inserted the name of J. E. Travis therein at the instance 
of the said Doctor Joseph Travis, the said agent believing that the 
said name J. E. Travis was the name of the said Doctor Joseph 
Travis, and that he, the said agent, was then and there making and 
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issuing said policy to the said Doctor Joseph Travis, then the court 
instructs the jury that the said policy is not a contract with the said 
plaintiff, and the verdict of the jury should be for the defendant.” 


Instruction No. 2. 
“Tf the jury believe from the evidence that the property insured 
was owned by the plaintiff jointly with other persons and not by the 
plaintiff alone, they should find for the defendant.” 


Instruction No. 3. 


“Tfthe jury believe from the evidence that before and at the time 
of the making and issuing of the policy of insurance sued on, the 
plaintiff, or his agent acting for him in that behalf, represented and 
stated to defendart’s agent who issued said policy and with whom 
said contract of insurance was wholly made, that the goods and 
property about to be insured were worth $2,000.00, and if the jury 
further believe from the evidence that the said agent of the said 
defendant relied upon said statement and representations as to the 
value of said insured property and issued said policy of insurance 
relying upon and confiding in said representations and statements, 
and if the jury should further find from the evidence that said 
representations and statements were false and were known to said 
J. E. Travis to be false, and that said insured property was worth 
materially less than $2,000.00, then the court instructs the jury that 
such false representations and statements avoid the policy, and the 
jury should find for the defendant.” 


Ixsrauction No. 4. 

“Tf the jury believe from the evidence that the defendant’s agent 
made and issued the policy of insurance sued on to Joseph Travis, 
the father of the plaintiff, the said agent then and there believing 
the said Joseph Travis to be J. E. Travis, and that said agent did 
not know said J. E. Travis at the time of issuing said policy of 
insurance, then there was no contract with the plaintiff, and he can 
not recover in this action.” 


Instruction No. 5. 

“Ifthe jury believe from the evidence that the agent of the de- 
fendant made and issued the policy of insurance sued on to Joseph 
Travis believing him to be J. E. Travis, and that said Joseph Travis 
then and there knew said agent believed him to be J. E. Travis, 
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then there was no contract with J. E. Travis, and he cannot main- 
tain this action.” 

The court gave to the jury the 2d and 5th, but refused to give 
the 4th instruction ; it also refused to give the 1st in the form pro- 
posed, but modified the same by inserting after the words “ Doctor 
Joseph Travis,” where that name last occurs in said instruction these 
words, “and the said Doctor Joseph Travis then knew, or believed 
that the said agent supposed him to be J. E. Travis, and the owner 
of the store,” and gave to the jury the instruction so modified. 

The court also refused to give the 3d instruction in the form pro- 
posed, but modified the same, by inserting aftcr the figures 
$2,000.00 near the conclusion of the instruction these words, “and 
that this fact was known to the said J. E. Travis to be false,” and 
gave to the jury the 3d instruction so modified. 

To the ruling of the court in refusing to give said instructions to 
the jury as asked for, and modifying instructions one and three and 
giving the same as modified to the jury, the defendant excepted, and 
filed its bill of exceptions. 

From this judgment the defendant has obtained a writ of error 
and supersedeas. 

The plaintiff in error insists that the court erred— 

Ist. In overruling the demurrer to the declaration, because it con- 
tained no averment of property in the insured. 

2d. In permitting the plaintiff to amend his declaration after the 
trial at December term, 183, had been commenced. 

3d. In refusing to give instruction No. 1 as moved by the 
defendant. 

4th. In refusing to give its instruction No. 3 and No. 4. 

5th. In overruling its motions in arrest of judgment and for a new 

rial. 

The first question for consideration is the sufficiency of the declara- 

icn. It is evident that the pleader intended it to be a common-law 
declaration, and did not intend to adopt the form prescribed by 
chapter 66 of the acts of 1877, and the defendant in his demurrer 
so regarded it. A careful examinations of the authorities on this 
subject leads us to the conclusion that in a policy of insurance 
against loss by fire the insured must possess an insurable interest in 
he subject-matter insured at the time the policy is executed, and at 
he time the loss occurred, and this insurable interest must be 
alleged in his declaration: Quarnrier vs. Peabody Insurance Co., 10 
W. Va., 507; Fowler vs. The New York Indemnity Insurance Co., 23 
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Bard., 143; 26 N. Y., 483; Freeman vs. Fulton Fire Insurance Co., 
88 Barb., 258; Ruse vs. Mutual Benefit Life Insurance Co., 23 N. 
Y., 516; Howard vs. The Abarry Insurance Co., 3 Denio, 301; Gran- 
ger vs. Howard Insurance Co., 5 Wend., 202; Lane vs. Maine Mutual 
Fire Insurance Co., 12 Maine, 44; Shepherd vs. Peabody Insurance 
Co., 21 W. Va., 368; Lucas vs. Insurance Co., 23 W. Va., 258. 

It is unnecessary to attempt to define the precise nature of such an 
insurable interest ; it is sufficient in the present case to say it may 
be either the absolute ownership, or any less interest, or in some 
eases the simple possession of the subject-matter insured, as trustee 
or bailee or a right to apply the same to the satisfaction of some 
legal obligation resting upon such bailee or fiduciary, as in the Lucas 
vs. Insurance Co. and Shepherd vs. Peabody Insurance Co., supra. 

The precise manner in which, and the degree of particularity with 
which this insurable interest must be set forth in a common-law 
declaration does not very clearly appear, either in the adjudicated 
cases or in approved precedents. 

In the declaration in this case before it was amended, the interest 
of the plaintiff, to say the least, was imperfectly set forth, and rather 
by way of recital than by direct averment. It recites that the de- 
fendant, by its policy, insured the “ plaintiff's stock of merchandise,” 
consisting of dry goods, etc., which is the only allegation setting 
forth the plaintiff's interest at the time the defendant assumed this 
risk. After averring ‘the destruction of the insured property, the 
only allegation pretending to aver the ownership of this insurable 
interest, at the time the property was destroyed, is that the 
pliantiff had made due notice and proof of said loss and damage to 
the defendant more than sixty days before suit brought, and that 
“by virtue whereof the defendant became liable to pay the plaintiff 
the sum of $1,500.00, being the amount of the damage sustained by 
him by reason of the loss and destruction of his said property in 
manner aforesaid.” 

Such an averment of an insurable interest was held to be insuf- 
ficient by this court in the case of Quarrier vs. Peabody Insurance 
Co., and Fowler vs. N. Y. Indemnity Insurance Co., and Laine vs. 
Maine Mutual Fire Insurance Co., supra. 

But from the view we have taken of the question presented in 
this record, we deem it necessary to determine whether the declara- 
tion before its amendment was, or was not, sufficient as a common- 
Jaw declaration. 








170 Report of Decisions. [March, 


When the declaration was amended by making the policy a part 
of it, it became in substance and effect a good declaration upon the 
policy, under provision of chapter 66 of the acts of 1877, which has 
since been introduced into ch. 125 of the Code of 1878 as amended 
by chapter 71 of the acts of 1882. By the introduction of the policy 
into the declaration by said amendment, it clearly appeared that 
the plaintiff had an insurable interest in said property, and the policy 
on its face was sufficient prima facie evidence of the fact that the 
insured had an insurable interest in the property and the burden 
of overcoming this prima facie evidence rests upon the defendant: 
Shepherd vs. Insurance Co., supra. 

By section 61 of ch. 125 of the code as amended, the declaration 
upon this policy of insurance would have been sufficient if it had 
in effect averred, “that the defendant, by virtue of the policy of 
insurance herewith filed, owed $1,500.00 to the plaintiff for loss in 
respect to the “plaintiffs stook of store-goods,” insured by said 
policy—caused by fire on or about the—~+day of December, 1881, in 
his store-house situated on White Day Creek, about five miles from 
Smithtown and Grafton road in Marion County, W. Va. 

All other allegations ordinarily used. in common-law declarations 
on policies of insurance other than life policies are no longer neces- 
sary, and if the declaration under consideration, whether intended 
to be in the common-law form or in the form prescribed by the 
statute,—in effect contains the allegations prescribed by the statute: 
it will be sufficient. 

Comparing the declaration in this case, as amended, with the form 
prescribed by the statute, it will be found to contain in effect every 
allegation required. 

The declaration as amended not having been demurred to, it 
would have been unnecessary to consider it but for the plaintiff's 
demurrers to the defendant’s pleas which required us to examine 
the declaration also, as such demurrer goes back to the first pleading 
of the demurrant. As amended the declaration was sufficient for 
the plaintiff to maintain his action. 

It is earnestly insisted by the counsel for the plaintiff in error that 
the court erred in permitting the declaration to be amended after 
jury was sworn to try the case, because the amendment was in 
regard to a matter of substance material to the cause. 

By sec. 8 of ch. 181 of the code, such an amendment was expressly 
authorized. It provides, “if at the trial of any action there appear 
to be a variance between the evidence and allegations or recitals» 
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the court may, if in its opinion substantial justice will be pro- 
moted thereby, allow the pleadings to be amended, and if it be 
made to appear that a continuance of the cause is thereby rendered 
necessary, such continuance shall be granted at the costs of the 
party making the amendment.” 

While this statute authorized this amendment, the courts of this 
State had frequently exercised this authority in similar cases, as 
incident to courts of common law wherever the justice of the cause 
required it, and the amendment could be made without injury to 
the opposite party. 

In Tabb vs. Gregory (4 Call, 225), the court of appeals held that 
an amendment to the declaration may be allowed during the trial 
of the issue ; but if the defendant requests it, the jury should be 
discharged, the defendant permitted to amend his plea or plead 
anew and the cause continued. In that case, the amendment 
allowed was held by the court of appeals to be unnecessary and 
therefore immaterial, but deeming it important that the practice 
in such cases should be settled, it took time to consider, and 
afterwards announced its opinion that the amendment was allowable 
on principle. 

Lyons, Judge, delivering the opinion of the court, said “that the 
rigor of the common law has been gradually departed from until it 
has become the settled doctrine, that amendments, at the discretion 
ofthe court, may be allowed at any time before final judgment, 
provided they produce no injury to the opposite party. Even after 
the verdict is returned, if there be anything by which it can be 
done, or the justice of the case requires it, amendments will be 
allowed.” 

“So that to promote justice on one hand and prevent injury on 
the other seems to be all that is requisite ; for if these can be effected 
the amendment will be allowed at any time before final judgment.” 

The case of Anderson vs. Dudley 5 (Call, 529), was on action of 
debt, brought upon a judgment recorded in that court of £144,17.2} 
and costs, but declared for £144,7.21 and costs. The defendant 
pleaded “No such record.” Upon the trial of the issues on this plea, 
the plaintiff was allowed to amend his declaration, by inserting the 
correct sum, to which the defendant excepted. The question was 
carried to the court of appeals, which held that there was no error 
in permitting the amendment to be made. 

In the court of the King’s Bench, in Doubleday vs.—(2 Chitty L., 27), 
it was held that if on issue on nul tiel record, there is a variance the 
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court will permit an amendment on payment of costs ; and in Storer 
vs. Gordon (2 Chitty R., 27), it was held that after a trial and verdict 
for the plaintiff, the defendant was allowed to amend his plea, and 
have a new trial on payment of costs. 

These authorities sufficiently show that the circuit courts of this 
State in the exercise of their general common-law jurisdiction, in 
the absence of any statute prohibiting them from doing so, and in- 
dependently of any statute authorizing them to do so, may in 
their discretion permit the pleadings to be amended at any time 
before verdict found, wherever justice will be promoted thereby 
without injury to the opposite party ; but in every such case if the 
opposite party requests it, the jury should be discharged, the oppo- 
site party allowed to amend his pleadings or to plead anew to the 
pleadings so amended, and the cause continued. 

The amendment complained of in the case under consideration 
was made upon the trial, before verdict found, and the cause on 
motion of the defendant because of the amendment, was continued 
at the plaintiff's costs. 

There was therefore no error in the ruling of the court in allowing 
the defendant to amend his declaration, although it was in regard 
to a matter material to the success of his cause. ‘The defendant's 
plea of non-assumpsit put in issue every material allegation of the 
declaration, and the burden of proving that the contract in the policy 
mentioned in the declaration, was made by the defendant with the 
plaintiff, that the property insured was the property of the plaintiff 
at the time the same was insured, and at the time the same 
was destroyed, and also the amount and value of the same at that 
time, rested upon the plaintiff, and without this proof he could not 
recover. 

The defendant’s first special plea was properly rejected, as it was 
equivalent to the general issue, and as the defendant’s special pleas 
No. 2, No. 5, and No. 6 were, in effect, the same as the general issue, 
with the facts necessary to support the same superadded, the 
plaintiff's demurrer thereto ought to have been sustained. 

The defendant’s third special plea attempts to avoid the contract 
in the policy, on the ground that the plaintiff procured the same to 
be made by fraud. The grounds of this fraud are alleged to be, 
that before and at the time of making said contract and issuing said 
policy, the plaintiff falsely and fraudulently represented to the de- 
fendant that his stock of goods, etc., mentioned in the policy were of 
the value of $2,000.00, and that he would keep in said store a stock 
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of such merchandise of the average value of $2,000.00 during the 
continuance of the insurance ; and the defendant relying solely upon 
said representations of the plaintiff, and believing the same to be 
true, entered into the contract and delivered the policy, and then 
averred that these representations were false and fraudulent, and 
known by the, plaintiff to be false, and were made to deceive and de- 
fraud the defendant. 

This plea further averred that the said “stock of goods” was not. 
at any time worth $2,000,00 ; and that the plaintiff did not keep in 
said store a stock of merchandise of the average value of $2,000.00. 
On the contrary, the value of the entire stock in said store or kept 
by the plaintiff was not of greater value than $1,000.00, and that the 
average value of the stock kept in the store after making the policy 
did not reach $1,000.00—and at the time of the loss did not exceed 
$300.00. 

This plea does not allege that the plaintiff, either in said policy or 
in any writing therein referred to or made part thereof, made any 
such representations or promises as are set forth in said plea. And 
if any such were made as to the value of said goods during the nego- 
tiations resulting in said policy of insurance, and they were not men- 
tioned therein, or in some writing therein referred to or made part 
thereof, no evidence in regard thereto tending to contradict, alter, or 
modify the contract in said policy would be admissible, on the well- 
established and familiar principle of evidence that the contract 
having been reduced to writing and free from all ambiguity, it could 
not be contradicted, modified, or altered by parol evidence; and 
therefore the fact alleged that during such negotiations, such repre- 
sentations as to the value of “stock of goods” were made, could not 
be said to be such a fraud as to render the policy void. 

The second allegation of the plea is, that the plaintiff promised to 
keep up his average stock of goods to the amount of $2,000.00 
during the continuance of the risk. 

Admitting this allegation of the plea to be true, as stated, we are 
unable to perceive how the failure to perform a stipulation in a con- 
tract can be transformed into a fraud in procuring the contract to 
be made; nor are we able to comprehend how the defendant could 
be injured by the plaintiff failing to keep on hand in his said store- 
house during the continuance of the policy, a stock of goods less than 
the sum of $1,500.00, the amount for which the goods were in- 
sured, even though at the time of the loss they did not exceed the 
sum of $300.00. 
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It would rather seem to us that whenever and as often as the stock 
of goods mentioned in the policy were reduced in value below the 
amount of the insurance thereon, the defendant's risk would be pro- 
portionably diminished, and if at any time during the continuance 
of the policy, the whole stock has been sold, the defendant’s risk 
would have been totally suspended until the stock was replaced by 
additional purchases. 

So far from the defendant being injured by the failure of the 
plaintiff to keep up his stock of goods to the average value of 
$2,000.00 during the continuance of the policy, and by permitting it 
torun down to less than $300.00 at the time of the loss, the plaintiff 
was benefited by reducing the defendant’s risk from $1,500.00 to 
$300.00. This plea presented no defense to the plaintiff's action, and 
his demurrer thereto should have been sustained. 

From the view we have taken of this case, the errors committed 
by the circuit court in overruling the plaintiff's demurrer to the de- 
fendant’s pleas Nos. 2, 3, 5, and 6 becomeimmaterial, as the verdict, 
notwithstanding the presence of the pleas, was in favor of the plaintiff. 

The defendant’s plea No. 7 is in the form prescribed by sec. 54 of 
ch. 125 of the code as amended by the acts of 1882, and consists of 
the simple denial of its “ liability to the plaintiff as in the declaration 
is alleged.” 

The second specification of the grounds of defense accompanying 
this plea, is in substance and effect the same as plea No. 3, which, as 
we have already seen, presents no grounds of defense to the action. 

The third;fourth, fifth, and sixth specifications, accompanying plea 
No. 7, are unwarranted by the statute, and present no grounds of 
defense, but what are admissible upon the trial of the issues upon 
the last named-plea, and the plea of non-assumpsit. Did the court 
err in refusing to give to the jury the instructions asked for by 
the defendant, in the form in which they were proposed, or in 
modifying the first and third instructions, and giving the same, as 
modified, to the jury ? 

The substance of this instruction, divested of unnecessary verbiage, 
is, that “if Dr. Joseph Travis, then well known to the defendant's 
agent, Sands, procured him to execute said policy to the plaintiff, 
with whom said agent never had any acquaintance, nor conversation 
in reference to the policy, until after the insured property had been 
destroyed by fire; and if the agent, Sands, at the instance of Dr. 
Joseph Travis inserted in the policy the name of J. E. Travis, then 
believing that this was the name of Dr. Joseph Travis, and that he 
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was then and there making and issuing said policy to Dr. Joseph 
Travis, then in that case the policy is not a contract with the 
plaintiff.” 

“It in effect declares that if the defendant’s agent, without any 
misrepresentation or suppression of the truth by word or act on the 
part of the person desiring to be insured, or of his agent employed 
in negotiating such insurance, fails or neglects to ascertain the iden- 
tity of such person, and believes that the name of the insured is in 
fact the name of his agent, and that the person insured and his © 
agent are one and the same person, the defendant may, because of 
such neglect or mistake of its own agent, absolve itself from the 
obligation of its contract. 

This position is untenable because in such case the obligation 
of the contract would cease to be mutual, and would become en- 
tirely dependent upon the pleasure of one of the contracting par- 
ties. Such a doctrine would destroy all confidence in the obligation 
of any contract. 

But if the insured or his agent at the time of the making of said 
policy knew or believed that the agent of defendant supposed that 
Dr. Joseph Travis was in fact the person whose goods were being 
insured, and neglected and failed to correct his mistake, and thus 
misled him, as to the person whose goods were actually insured, 
then such policy would not be a contract with the plaintiff. 

The defendant’s first instruction, as proposed by him, did not, 
and the same, as modified by the court and given to the jury, did 
correctly propound the law, and therefore the circuit court did not 
err in refusing to give the same to the jury as propounded, nor 
in giving the same to the jury as modified. 

We are further of opinion, that the defendant’s third instruction, 
as modified and given to the jury, was substantially the same before 
as well as after its modification, and the same was properly given to 
the jury, and that the defendant was not in any manner injured by 
giving the same to the jury as modified by the court. 

The defendant’s fourth instruction was in substance the same as 
the first, before the same was modified, and was therefore properly 
rejected. 

As we have already shown that the declaration, as amended, 
sufficiently set forth a good cause of action, and there being no 
objection to the form or substance of the verdict, the defendant’s 
motion in arrest of judgment was properly overruled. 

It only remains for us to consider whether the circuit court erred 
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in overruling the defendant’s motion to set aside the verdict and 
award it a new trial. 

Two grounds are alleged on which this motion rests; first, that the 
verdict is contrary to the law and the evidence. From what has 
already been said, we are of opinion that the verdict is not contrary 
to the law. 

The bill of exceptions certifies all the evidence which was intro- 
duced before the jury on the trial, and does not attempt to certify 
. the facts proved. 

In such case the rule is well settled, that where the evidence, and 
not the facts, is certified in the bill of exceptions the appellate court 
will not reverse the judgment, unless after rejecting all the conflict- 
ing parol evidence of the exceptor and giving full faith and credit to 
that of the adverse party the decision of the trial court still appears 
to be wrong. ‘To justify the court in granting a new trial the evi- 
eence should be plainly insufficient to support the verdict: Gray- 
son’s Case, 6 Gratt., 712; State vs. Flannagan, 26 W. Va., 116; Smith 
vs. Townsend, 21 W. Va., 486; Black vs. Thomas, W. Va., 709; State 
vs. Thompson, W. Va., 741; Carrington vs. Bennett, 1 Leigh, 310; 
Ewing vs. Ewing, 2 Leigh 337. 

The only documentary evidence which was before the jury was 
the policy of insurance, and a letter written by the defendant's sec- 
retary, dated January 11, 1882, informing the plaintiff that the 
defendant declined to acknowledge any liability upon the policy for 
destruction of the goods thereby insured. 

About this written evidence there was no dispute, nor was there 
any conflict between the policy and the said letter. 

Applying to the evidence certified in this case the rule already 
announced, there remains abundant evidence tending to support the 
verdict of the jury. Many witnesses were examined as to the fact 
that the property insured was destroyed by fire as alleged in the 
declaration, the time when and the circumstances attending and sur- 
rounding its destruction, and of the amount and value of the goods 
in the plaintiff's storehouse at the time it was destroyed and that the 
plaintiff at the time the policy issued and at the time the loss took 
place was tke owner of the goods insured, and that when destroyed 
these goods were worth as much as found by the jury. 

Upon an examination of all the evidence, we are of opinion that it 
fully warranted the verdict of the jury. 

But we are asked to set this verdict aside on the grounds of newly 
discovered evidence as set forth in the affidavit of said Joseph E. 
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Sands, who therein deposed that since the rendition of that verdict 
he has discovered new and additional evidence of great importance 
to the defendant, which was not known by it nor had ever come 
to the knowledge of affiant, its agent as aforesaid, until after the 
trial; that if it had been known that it could be had a different 
result would have been reached on the trial. 

The affidavit then sets out this newly discovered evidence, and it 
is precisely of the same character as was the testimony of at least 
a dozen witnesses, who were examined on the trial, merely tending 
to show the value of the goods in the plaintiff's store shortly 
before the loss occurred, the whole being merely cumulative, and 
no sufficient reason is given why this evidence was not produced 
at the trial, nor is it stated that their supposed materiality was 
unknown to the defendant nor its counsel, who so ably conducted 
its defense in the circuit court. 

The facts stated in the affidavit are clearly insufficient to warrant 
the court in disturbing the verdict. 

We are of opinion that the defendant’s motion to set aside the 
verdict and award it a new trial was properly overruled. 

The judgment of the circuit court of Marion County is affirmed 
with costs and damages according to law. Affirmed. 
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Appeal from the Posey Circuit Court. 


NORTH BRITISH & MERCANTILE INS. CO. 
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A demurrer to evidence admits all facts and reasonable inferences which such 
evidence may tend to establish. 

The adjuster informed insured that proofs of loss must be forwarded to the 
company’s office, that the authorized local agent who countersigned the 
policy would not receive them. 

Held, That in the absence of any policy required to that effect, a tender of the 
proofs to the local agent of a company of another State was sufficient. 
Held, That where on the trial no questions regarding the character of the 
proofs were put to the assured by the oe and it did not appear that 
the local agent objected to their sufficiency, they will be held sufficient on 

demurrer. 

A policy provision that any other person than the assured procuring the in- 
surance shall be deemed the agent of the insured, will not make such local 
agent the agent of the insured. 

Where there is a demurrer to evidence and a joinder, the court may have 
damages assessed by the jury conditionally, or the jury may be discharged 
and the assessment made by another jury ifthe demurrer be overruled. 


Howk, J. 
In this case the only error relied upon here by appellant, the de- 
fendant below, for the reversal of the judgment of the trial court, is 
the overruling of its demurrer to appellee’s evidence. The action 
was upon a policy of insurance executed by appellant and counter- 
signed and issued by its duly authorized agent at Mount Vernon, 
Indiana, on the 9th day of February, 1882, to one Thos. J. Gordon, 


* Decision rendered, December 17, 1886. 
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whereby appellant, in consideration of a certain premium, did 
insure the said Gordon against loss or damage by fire to his property 
therein described, in the sum of $1,600, for the term of three years 
from and after the date of the policy, as follows: $1,000 on his one- 
story, frame dwelling-house, $200 on his household and kitchen furni- 
ture and $400 on his one-story, frame store-room—all occupied by 
him, and situated on his farm, on the Mount Vernon and Union- 
town road in Henderson County, Kentucky. It was alleged by ap- 
pellees in their complaint, that on the 20th day of August, 1884, said 
dwelling-house was wholly consumed by fire, and the furniture dam- 
aged by such fire in the sum of $100; that at the time of such loss 
Thos. J. Gordon was the owner of the property so destroyed and 
damaged, and fully performed all the conditions of the policy on his 
part; and that on September 1, 1884, Gordon assigned in writing 
the aforesaid policy to appellees. Wherefore, etc., issue was joined 
by appellant’s answer in general denial. Counsel on both sides 
concur in stating that the only evidence introduced by appellees 
in support of their cause of action, was the policy of insurance and 
its assignment and the oral testimony of Thomas J. Gordon. 

On behalf of the appellant, its counsel insist that the evidence 
wholly fails to show that the assured had complied with the condi- 
tions of his policy, which required him to render a _ particular 
account of his loss, signed and sworn to by him, stating whether 
any and what other insurance had been made on the same property, 
etc. On the other hand appellee’s counsel contends that the conduct 
of the adjuster and general agent of the appellant towards the as- 
sured, as shown by his testimony on the trial, was such as to dispense 
with or constitute a waiver of any compliance by the assured with 
the conditions of his policy requiring him to render a particular 
account of his loss. 

We give, in this connection, from the brief of appellant’s counsel 
the entire testimony of the assured, Thomas J. Gordon, on the trial 
of this cause as follows: ‘The house mentioned in the policy be- 
longing to me burned on the 20th day of August, 1884, at ten 
o'clock m the morning, after breakfast. It was a total loss, and 
part of the furniture in the house also burned. We saved some of 
it. It left us out-doors, and we batched in atent. I came to John 
L. Rosenkrans, the local agent of the company at Mount Vernon, 
Indiana, and told him of the loss. I sent word to him before that 
by David Barker. -When I told Rosenkrans of the loss, he said it 
was best to wait until Mr. T. H. Smith, the adjuster of the company 
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came; that he (Rosenkrans) had nothing to do of that kind, and that 
the adjuster would be here shortly. I waited eight or ten days and 
came down again to see Rosenkrans, when I asked him if the North 
British and Mercantile Insurance Company had gone into bank- 
ruptcy, Rosenkrans replied that he had just received a telegram 
from Mr. Smith that he would be at Mount Vernon that night, and 
for him (Rosenkrans) to prepare for a ride to-morrow. He came, 
and they went over the river from Mount Vernon to the premises 
where the house burned. The next day or two after that, on Mon- 
day, Isaw Mr. Smith, the adjuster and general agent, in Mr. Ros- 
enkrans’ office in Mount Vernon. He (Smith) asked me if I had 
made out plans and specifications and proofs of loss; that the 
company required them to be made. I said ‘I am ready to make 
proof of loss or any other papers he wanted.’ He would not furnish 
me any papers for that purpose, and he refused to give me any in- 
structions or satisfaction. I told him I would make them out in 
ten days. He said it would take thirty days. After that I tendered 
my account of losses to Rosenkrans. He refused to take them. 
Rosenkrans told me I must send them to the company at Chicago, 
and offered to furnish me an envelope with the address to send it in. 
Mr. Smith asked me If I had filed plans and specifications of the 
building burned and proof of loss. I filed my account of loss with 
Rosenkrans, or offered to do so, the second day after Mr. Smith was 
in Mount Vernon, and Rosenkrans refused to take them. Mr. 
Smith told me there were a couple of stoves saved from the building, 
and asked me to take care of the stoves and a piece of the sills of the 
house until the suit, so they could be produced at the trial if we had 
a suit. I saved a piece of the sill, and intended to have it here to-day. 
I sent for it, but it is not here. I was owner of the house and furni- 
ture at the time of the loss.” 

And said witness, being cross-examined by the defendant, testified 
as follows: “ Mr. Smith, the adjuster, was here about three weeks 
after the 20th day of August, 1884, the day the house burned. It 
was four or five days after the fire that I saw John L. Rosenkrans, 
and told him of the loss. I only saw Mr. Smith twice. I talked 
with him twice only—both times at Mr. Rosenkrans’ office in the 
Posey County Bank. John L. Rosenkrans, Luke Rosenkrans, and 
William D. Crunk, were the only persons present at those two con- 
versations. They were there when the conversations took place, 
except that W. D. Crunk was not present all the time, and John and 
Luke tosenkrans were. The policy of insurance was then in the 
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Poszy County Bank. At that time Mr. Smith told me to send the 
plans and specifications of the house and the proofs of loss to 
Chicago, that Mr. Rosenkrans would furnish me a printed envelope 
to send them in; that Mr. Rosenkrans had no right to receive 
them, and that they must be sent by me to the company at Chicago, 
and I must put it into the post-office myself. Mr. Smith said to 
me that he required plans and specifications of the house burned. I 
told him I was ready to furnish them. I never made or furnished 
any plans or specifications. I tendered plans and specifications and 
proof of loss to Rosenkrans two days after Smith was here, and he 
refused to take them.” 

Redirect examination: ‘Mr. Smith asked me if I had filed plans 
and specifications and proof of loss. I said I would file them in 
two days. He replied, ‘you can’t file them that soon, it will take 
you thirty days.’ He told me I must send them to Chicago. I said 
I would file them day after to-morrow. He said, if you do make 
them out they will not be right, and said he would send them back 
‘and keep sending them back until they were right. He said, ‘I 
am ready to file papers to Rosenkrans,’ and Rosenkrans said he 
would not take them, that he had nothing of that kind to do, that 
he would furnish me a printed envelope for me to send them to 
= Chicago, and I must mail it myself at the post-office. Mr. Smith 
said he would return them as long as I sent them if they were not 
right.” 

‘In considering the sufficiency of the evidence to sustain the de- 
cision of the circuit court in overruling appellant’s demurrer to ap- 
pellee’s evidence, it must be borne in mind that, by its demurrer: 
appellant admitted all facts of which there was any evidence, and 
. all conclusions which can fairly and logically be drawn from such 
facts. 

In passing upon and deciding the questions presented by a demur- 
rer to the evidence, the court must consider, not only all of the facts 
‘w Which the evidence tends to establish, but also all such fair and 
“reasonable inferences as of facts as the jury, if trying the cause, 
might have lawfully drawn from such evidence. The rule, as we 
~ have stated it, which controls in the consideration and decision of 
a demurrer to evidence, is declared in and sustained by many of our 
reported cases: Trimble vs. Pollock, 77 Ind., 576, and cases cited; 
Wilcutts vs. Northwestern Mut. Life Ins. Co., 81 Ind., 300, and cases 
cited; McLean vs. Equitable Life Assur. Soc., 100 Ind., 127, and 
cases cited; Lake Shore etc. Ry. Co. vs. Foster, 104 Ind., 293. 
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In the case last cited, in laying down the rules to be applied by 
the courts in passing upon a demurrer to the evidence admits all 
facts which the evidence tends to prove, or of which there is any 
evidence, however slight, and all inferences which can be logically 
and reasonably drawn from the evidence. See also the numerous 
authorities there cited in support of this first rule. 

' Having thus stated the rules which must govern us in passing 
upon appellant’s demurrer to appellee’s evidence, we pass now to the 
consideration and decision of the particular points or questions 
upon which appellant’s counsel rely, with much apparent confidence, 
for the reversal of the judgment. We have already stated, but will 
here repeat, what we regard as the principal point urged by appel- 
lant’s counsel for the reversal of the judgment hercin in their own 
language as follows: “It was necessary before plaintiffs could re- 
cover for them to show that the assured had complied with the 
conditions of his policy, which required him to render a particular 
account of his loss, signed and sworn to by him, stating whether any 
and what other insurance had been made on the same property,” ete. 
Appellees alleged in their complaint, as we have seen, that the 
assured fully performed all the conditions of the policy on his part- 
The conditions of the policy to which appellant’s counsel refer in the 
above quotation from their brief of this cause, reads as follows: “ Per- 
sons sustaining loss or damage by fire shall forthwith give notice of said 
loss to the company, and as soon thereafter as possible, render a 
particular account of such loss, signed and sworn to by them, 
stating whether any and what other insurance has been made on the 
same property,” etc. The “particular account ofsuch loss,” mentioned 
in the foregoing condition is what is known in common parlance as 
the “proofs of loss.” Appellant’s counsel claim that the evidence 
wholly fails to show any compliance by the assured with tke fore- 
going condition of his policy. If this claim of counsel is sustained 
by the record, then the trial court erred in overruling appellant’s 
demurrer to the evidence, and the judgment below must be reversed. 

The first question for our decision, under the law, therefore, may 
be thus stated: Is there any evidence, however slight, in the record 
of this cause, which tends to prove, or from which the triers of 
the facts might logically and reasonably infer, that, at the proper 
time, the assured has substantially complied with the foregoing con- 
dition of his policy by rendering to the appellant the particular 
account or proper proof of his loss? We are of opinion that this 
question ought to be, and must be answered in the affirmative. 
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The policy of insurance was in evidence, and it showed upon its 
face that J. L. Rosenkrans was the “duly authorized agent of the 
company at Mount Vernon, Indiana,” and that he there counter- 
signed and issued the policy to the assured on the 9th day of 
February, 1882. From this evidence the trier of the facts might 
reasonably infer that appellant’s agent had, by complying with the 
provisions of section 3,765, Rev. St., 1881, in force since March 3, 
1877, obtained from the auditor of State the proper certificate of 
authority “to take risks or transact any business of insurance in 
this State,” in the name of appellant, and as its agent. Other evi- 
dence in the record tended to prove that Rosenkrans continued to 
act as the duly authorized agent of appellant until some time after 
the loss by fire of the property insured by the policy sued on 
herein. There is evidence, also, tending to prove that the assured 
promptly notified appellant’s agent Rosenkrans of the loss of his 
dwelling-house by fire. 

No objection is made by appellant’s counsel to this notice, and it 
may be assumed therefore, that, in so far as notice of the loss to 
the company was concerned, the giving of such notice to its agent, 
Rosenkrans, was a sufficient compliance by the assured with the 
aforesaid condition of the policy. By the terms of the same condi- 
tion the particular account of his loss was also to be rendered to the 
company. Upon this subject the assured testified: “I tendered 
plans and specifications and proof of loss to Rosenkrans, two days 
after Smith was here, and he refused to take them.” Elsewhere 
it appeared that Rosenkrans was probably acting under the instruc- 
tions of Smith, the adjuster, in refusing to receive the proof of loss 
when tendered by the assured. 

According to the evidence, Smith was apparently determined to 
baffle the assured, and keep him out of the money due on his 
policy. It was insisted by Smith that the assured must send the 
proof of loss to him at Chicago, Illinois; but this was not required 
by the terms of the policy, and certainly in the absence of contract, 
it was never contemplated by our statute, which Rosenkrans was 
authorized, as appellant’s agent, to transact its business of insur- 
ance in this State. Under our statute, there can be no doubt, we 
think, that, where a condition of the policy requires that notice of 
the loss shall be given to the company, the giving of such notice to 
the duly authorized agent of a foreign insurance company, doing 
business in this State, will be a sufficient compliance with the terms 
of such condition. In Pittsburgh etc. Ry. Co. vs. Ruby (38 Ind, 
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294) it was held “that notice to an agent of a corporation, relating 
to any matter of which he has the management and control, is notice 
to the corporation.” In Phoenix Mut. Life Ins. Co. vs. Hinsley (75 
Ind., 1), after quoting the rule on the subject of notice to an agent 
of a corporation, as stated the case last cited, the court said: “It 
seems to us that this rule of law is especially applicable to the agents 
of foreign insurance companies, transacting the business of insur- 
ance for their companies in this State, and that it must be beld that 
notice to such agents in relation to any business of insurance trans- 
acted by them for their companies is notice to such companies.” 
Upon the points stated in this quotation the case last cited has been 
approved and followed in Willcutts vs. Northwestern Mut. Life Ins. 
Co., supra, and in Adtna Ins. Co., vs. Shryer, 85 Ind., 362. 

We know of no good reason why it should not be held, also, where 
the condition of the policy, as in the one under consideration, 
requires that the assured shall render the particular account of 
his loss to the company, and not to any specified officer or person, 
or at any specified office or place, that the rendering of such par- 
ticular account of his loss by the assured to the duly authorized 
agent of a foreign insurance company will constitute a sutfticient 
compliance by the assured with the terms of such condition. Text 
writers and courts agree in saying that the agent of an insurance 
company may waive the rendering, by the assured, of the particular 
account or proofs of his loss, and that such waiver may be implied 
by or inferred from the facts and circumstances of the case: Aitna 
Ins. Co. vs. Shryer, supra, and authorities cited. A fortiori, should 
it be said, we think, that the tender, by the assured, of his proofs 
of loss to the agent of a foreign insurance company who counter- 
signed and issued to the assured his policy, and who, so far as 
appears, was the only officer or agent of such company in this 
State, and the unexplained refusal of such agent to accept such 
proofs of loss without objection thereto, was a sufficient compli- 
ance by the assured with the condion of his policy. Certainly, it 
must be said, under the rules of law applicable to the case as here 
presented, that there is evidence in the record which tends to prove, 
and from which the court or jury might reasonably infer the fact, 
that the assured had substantially complied with the conditions of 
his policy, both in giving notice and in rendering the particular 
account of his loss to the company. 

But it is claimed that appellees cannot recover because they failed 
to put in evidence the plans and specifications and proofs of loss 
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mentioned in the testimony of the assured. Doubtless appellant 
had the right to object to the testimony, and to insist that no evi- 
dence should be heard in relation to the plans and specifications, 
and the proofs of loss, until they were produced at the trial, or sat- 
isfactory reasons given by appellees for their non-production. Ap- 
pellant made no objection to the testimony of the assured, and did 
not as it might have done, call for and put in evidence the plans and 
specifications, and proofs of loss, mentioned by the assured. 

Appellant’s counsel say: “There can be no presumption that 
these papers were sufficient, when the plaintiffs, having them in 
their possession, or, at least having the assured, in whose possession 
they were, present and testifying on the trial, failed to put them in 
evidence.” This argument, however, may be used with equal force 
against the appellant, thus: It may be fairly presumed against the 
appellant “that these papers were sufficient,” both in form and sub- 
stance, because, “ having the assured, in whose possession they were, 
present and testifying on the trial,” under cross-examination by its 
learned counsel, appellant did not ask the assured to produce “these 
papers,” and “failed to put them in evidence.” 

It was shown by the evidence, as we have seen, that the assured 
tendered his plans and specifications, and the proofs of his loss, to 
appellant’s agent, Rosenkrans, who refused to receive them; but 
made no objection, so far as the record shows, to either their form 
or substance. From the evidence, therefore, the court might have 
reasonably inferred that the plans and specifications, and proofs of 
loss,so tendered by the assured, were such as were called for by the 
conditions of his policy, and substantially complied with such con- 
ditions: Indiana Ins. Co. vs. Capehart, 8 N. E. Rep., 285. 

But it is claimed that Rosenkrans was the agent of the assured, 
and not of the appellant by reason of the following condition in 
the policy, namely: “It is a part of this contract that any person, 
other than the assured, who may have procured this insurance to be 
taken by the company, shall be deemed to be the agent of the 
assured named in the policy, and not of this company, under any 
circumstances whatever, or in any transactions relating to this insur- 
ance.” As applied to Rosenkrans and the policy here in suit, the 
condition quoted is, we think, absolutely null and void. By the 
terms of the policy, its validity and binding force were made to 
depend upon the counter-signature of J. L. Rosenkrans, “the duly 
authorized agent of the company at Mount Vernon, Indiana.” The 
condition quoted no doubt “crouched unseen in the jumble of 
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printed matter with which a modern policy is overgrown,” and it is 
a question, upon which the authorities are not slightly in harmony, 
whether such a condition can be made available as a defense for the 
company, after the loss has happened, against which the policy pro- 
fessed to guard: Van Schoick vs. Niagara Fire Ins. Co., 68 N. Y., 434. 
In Patridge vs. Commercial Fire Ins. Co. (17 Hun., 95), in speaking 
of a condition very similar to the one last quoted, it is vigorously 
said by the supreme court of New York: “It is true that the policy 
contains that common provision, that any person other than the 
assured who may have procured the insurance, is to be deemed an 
agent of the assured, and not of the company. This is a provision 
which deserves the condemnation of the courts whenever it is relied 
upon to work out a fraud, as it is in this case. The policy might 
as well say that the president of the company should be deemed the 
president of the assured. * * * Such a clause is no part of a con- 
tract. It is an attempt to reverse the law of agency, and to declare 
that a party is not bound by his agent’s acts. Whether one is an 
agent of another is a question of mixed law and fact, depending on 
the authority given expressly or impliedly, and when a contract is, 
in fact, made through the agent of a party, the acts of that agent in 
that respect are binding on his principal:” Indiana Insurance Co. 
vs. Hartwell, 100 Ind., 566. 

In the case in hand, we are of opinion that there is evidence in 
the record which tended to prove, and from which the court or jury 
might reasonably infer, that Rosenkrans was, and continued to be, 
in fact and in law, the duly authorized agent of appellant, and not 
of the assured. 

The last point made by appellant’s counsel which needs to be con- 
sidered under the rules of law applicable to this case, is thus stated: 
“There was no evidence whatever of the value of the house, or of 
the furniture that was burned. No evidence that either was of any 
value. There is an entire absence of proof upon this question.” The 
point thus made by counsel seems to be sustained by the record of 
this cause. Ifthe question of excessive damages, or of error in the 
assessment of the amount of ‘appellee’s recovery, had been properly 
saved in the record, and presented here by a proper assignment of 
error, appellant might, perhaps, have been in condition to complain 
here of the assessment of appellee’s damages; but this point we 
need not and do not decide, as the question is not before us. All 
that we need to decide is that, upon the case made by the evidence 
set out in appellant’s demurrer, appellees were entitled to at least 
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nominal damages. Where there is a demurrer to evidence and a 
joinder, the court may have the damages assessed by the jury condi- 
tionally, or the jury may be discharged, leaving the damages to be 
assessed by another jury should the demurrer be overruled: An- 
drews vs. Hammond, 8 Blackfd., 540; Lindley vs. Kelly, 42 Ind., 
294; Strough vs. Grear, 48 Ind., 100. 

In the case under consideration when appellant demurred to 
appellee’s evidence, the jury was discharged, leaving the damages to 
be assessed by another jury if the demurrer should be overruled. 
The record shows that, after the demurrer to the evidence was over- 
ruled, the assessment of appellee’s damages was submitted to the 
court, neither party asking for a jury. The record is silent as to 
whether or not any evidence was heard by the court on the question 
of appellee’s damages. 

In such a case, we must presume, in aid of the finding and judg- 
ment, that all proper and necessary evidence was heard by the court 
on the question of the assessment of appellee’s damages. 

We have found no error in the record of this cause. 

Judgment affirmed with costs. 
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SUPREME COURT OF OHIO. 


CROSS 
Us. 


ARMSTRONG* 


Section 3,628 of the Revised Statutes, which provides that a person may effect 

insurance on his life for benefit of his widow or children, and the amount 
of insurance coming due shall be payable to such widow or children 
exempt from claims of the representatives and creditors of such person, 
but the amount of annual premiums shall not exceed one hundred and 
fifty dollars, and in case of excess there shall be paid to the beneficiaries 
such portion of the insurance as the sum of one hundred and fifty dollars 
will bear to the whole annual premium, and the residue to the representa- 
tives of the deceased, applies as well to a policy issued by a company or- 
ganized and conducted outside the limits of Ohio as to a policy issued by 
a company of this State. 
a suit brought against the company, by the widow of such insured person, 
upon a policy in which she is named as the beneficiary, in a court in the 
State where such company is located, and in which suit, by direction of 
the court, the company brings into court a sum of money sufiicient to 
satisfy the amount due on the policy, and obtains an order requiring the 
administrator resident of Ohio, to appear and interplead with such widow, 
as to their respective claims under the policy, service in Ohio of copy of 
such order, and of citation, upon such administrator, does not give the 
court jurisdiction of his person, and a judgment in the action purporting 
to debar him from any claim or right, as against such widow, is, as to 
him, void. 


The action below was commenced by the filing in the court of 
common pleas of a petition which, in substance, alleges: that the 
plaintiff is the administrator of William Armstrong; that the assets 
are insufficient to pay the debts, and that the defendant is the 
widow of the deceased. The intestate, April 26, 1870, effected an 
insurance upon his life for the sum of $10,000, in the Provident Life 
and Trust Company, of Philadelphia, Pa., then doing business in 
cet ae ea a 


* Decision rendered, January 17, 1887. 
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Ohio as an insurance company, and caused the policy to be made 
payable on its face, to his wife, Polly Armstrong, the defendant. 
By the terms of the policy, the assured, William Armstrong, agreed 
to pay, and did annually pay, the sum of $594, yearly premium 
for such insurance, from the date of the policy until the time of 
his death, which occurred March, 1879. The intestate at the time 
of his death, held the policy in his possession, at his domicile in 
Ohio. The deceased, the plaintiff, and the defendant, were always 
citizens of and domiciled in this State. After the death of the 
assured, the defendant obtained possession of the policy, collected 
of the company the entire amount secured thereby, and surren- 
dered it to the company; and she now holds the sum of $7,475.75 
of the $10,000 received by her, for the use of the plaintiff, as the 
representative of the deceased. 

To this an answer was filed which aed in substance :— 

First. That the Provident Life and Trust Company is a corpora- 
tion organized under the laws of Pennsylvania; that the insurance 
contract. mentioned in the petition, was effected in that State, to 
be performed and was performed in that State; and that by the 
laws of Pennsylvania, and by virtue of the contract, the right 
vested in the defendant to receive the whole of the insurance 
money secured by the policy for her sole use and benefit. 

Second. That July 25, 1879, the defendant instituted a suit in a 
common pleas court, of the city of Philadelphia, upon that policy, 
against the insurance company, to recover the $10,000 named 
therein; that before plea pleaded, the company came into court, and 
suggested that the administrator of William Armstrong claimed to 
have some interest in the insurance fund, and prayed for leave to 
bring the money into court, and for an interpleader between the 
said Polly Armstrong and the administrator of her husband, touch- 
ing their rights, respectively, to the proceeds of such insurance; 
that such leave was granted, and a rule entered requiring the 
administrator to show cause why an interpleader should not be 
awarded between him and Polly Armstrong to “determine their 
respective rights and ownership in the fund agreeably to the laws 
of Pennsylvania, a copy of which rule, under the seal of the court, 
was, pursuant to the laws of Pennsylvania and the practice in said 
court, delivered to said administrator, at the county of Tuscarawas 
and State of Ohio, together with a letter from the attorney of the 
company notifying him that under the laws of that State it was 
necessary for him to appear. Afterward, the rule being made 
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absolute, and the money having been paid into court, a citation 
was duly issued under seal requiring and summoning the admin- 
istrator to appear in court and interplead, and notifying him that 
in case of default the money would be awarded to said Polly, and 
he declared estopped and debarred from any further right or claim 
therein, which citation, pursuant to the laws of Pennsylvania, was 
duly served on the administrator by delivering the same to him at 
said county of Tuscarawas. The administrator not appearing, the 
court adjudged and decreed that the entire fund be paid to Polly, 
and that the administrator be estopped and debarred from all 
claim to any part of said fund or in the policy of insurance. 

To this answer the plaintiff interposed a general demurrer. The 
court of common pleas overruled the demurrer and rendered judg- 
ment for defendant, which judgment was affirmed by the district 
court. To obtain a reversal of these judgments the petition in error 
is filed in this court. 


H. T. Srockwetz, for Plaintiff in Error. 
J. T. O’Donnett and Atexis Corr, for Defendant in Error. 


Spxar, J. 

The questions arising in the case are presented by the demurrer 
to the answer. It will be observed that there is no denial of the alle- 
gations that at the time of the effecting of the insurance upon the life 
of William Armstrong, he and the defendant were residents of and 
domiciled in Ohio, and that they continued to so reside until his death, 
and she has ever since resided within the State; that the premiums, 
$594 each year, were wholly paid by the husband; that the debts of 
the estate are over three thousand dollars, while the assets are not 
more than seven hundred, and the defendant has received from the 
insurance company the entire amount of the insurance money cov- 
ered by the policy, ten thousand dollars. 

The claim of the plaintiff is based upon the statute of Ohio, sec- 
tion 3,268, while the defendant’s claim is that the rights of the 
parties are measured by the laws of Pennsylvania, the place where 
the contract was made and was to be enforced, and that those 
rights have been adjudicated upon and determined by the decree 
and judgment of the court of common pleas of Philadelphia, set 
up in the second defense of the answer. It is urged that by the 
common law the contract of insurance is to be construed by the law 
of the place where made; that the law of that place governs as to 
the nature, obligation, and interpretation of the contract; that when 
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the plaintiff would have no right of action by the law of the State 
where the contract was made and to be performed, he can have 
none here, and that by the laws of Pennsylvania and by virtue of 
the contract the right vested in the defendant to receive for her 
own exclusive use the whole of the money secured by the policy. 

Assuming, without holding, that the law of Pennsylvania is suffi- 
ciently pleaded in the answer, and that, unless the question is 
determined by the statute referred to, the claim made by the de- 
fendant as to the effect of the law of Pennsylvania upon the rights 
of the parties here is conclusive, how, if at all, are those rights 
affected by section 3,628 of the Revised Statutes? That section 
reads as follows:— 

Any person may effect an insurance on his life, for any definite period of 
time, or for the term of his natural life, to inure to the sole benefit of his 
widow and children, or of either, as he may cause to be appointed and pro- 
vided in the policy ; and the sum or net amount of insurance becoming due 
and payable by the terms of insurance shall be payable to his widow, or to 
his children, for their own use, as provided in the policy, exempt from all 
claims by the representatives and ereditors of such person; but the amount 
of premium annually paid on such policy shall not exceed the sum of one 
hundred and fifty dollars, and, in case of such excess, there shall be paid to 
the beneficiaries named in the policy such portion of the insurance as the 
sum of one hundred and fifty dollars will bear to the whole annual premium, 
and the residue to the representatives of the deceased. 


In obtaining an insurance of this kind the manifest intent of the 
husband is to make provision for those dependent upon him, a pur- 
pose every way rightful and laudable. It is to be done by applying, 
from year to year, the money of the husband, obtained from pro- 
ceeds of his own labor or otherwise, to the future use and benefit of 
those who stand in such relation to him as to give them a natural 
claim to his efforts, forethought, and bounty. And-up to a certain 
point, as to expenditure, such provision may legally be made. In 
the same spitit our laws allow to the widow dower in lands, use of 
the mansion house one year, a homestead right, a year’s support out 
of the personalty, a given proportion of the residuum after debts are 
paid, and certain specific articles of personal property, if such the 
deceased possessed. But the same laws recognize others as having 
rights as regards the property of the deceased. The creditors are 
not to be wholly ignored, even though there be a needy widow and 
needy children. As to the section referred to, while it recognizes 
the right of the husband to make provision for those of the family 
who may survive, to the extent of one hundred and fifty dollars 
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yearly thus invested, it also provides that as to insurance effected 
by payments over that sum it shall inure to the legal representa- 
tives. No question is made that as to contracts with Ohio compa- 
nies the statute would apply. Should it receive such construction 
as to confine its operation to that class of contracts? It is not 
doubted that it is competent for the General Assembly to enact laws 
which in effect forbid citizens of the State from resorting to the 
courts of sister States for the purpose of defeating the operation of 
laws of Ohio as to questions which affect the rights of other citizens 
of Ohio. The law which gives to a debtor, the head of a family and 
not the owner of a homestead, an exemption as against a claim of a 
creditor in attachment where the sum due the debtor is shown to be 
necessary for the support of the family, is a law of that kind, 
inasmuch as it is held that such creditor may be enjoined from 
bringing action in courts out of Ohio where no such exemption could 
be permitted. And the law in question, if it applies to policies 
issued by companies other than those organized in Ohio, is an 
inhibition against citizens of Ohio placing moneys beyond the 
reach of creditors by entering into contracts with insurance compa- 
nies organized out of this State. It will be noticed that the words 
of the statute do not limit its application. The language is com- 
prehensive, and in terms it applies to all contracts of insurance 
obtained by citizens of the State. Why should we assume that the 
legislature intended that if the company happens to be a home 
company the statute applies, while if one located in another State it 
does not apply? Why not assume rather that that body intended 
to correct the mischief which the very enactment of the statute 
raises the implication then existed? It is but the ordinary rule to 
give such construction to statutes as will advance the remedy and 
correct: the mischief. Applying the law only to home companies 
would, in great measure, defeat the very purpose apparent in this 
legislation. The General Assembly must be assumed to have at 
least such general and common knowledge upon subjects of legis- 
lation as is possessed by citizens at large, and it is matter of com- 
mon information that the great proportion of policies written upon 
the lives of citizens of Ohio are issued by companies organized out- 
side the State, and there is little doubt that this was true in a 
larger sense even at the time this statute was enacted (1847) than 
it is now. Statistics, believed to be reliable, show that in the year 
1884, out of about fifteen thousand policies and certificates written 
upon the lives of citizens of this State more than ten thousand were 
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written by foreign companies and out of thirty-three millions of 
dollars gross amount covered by these policies and certificates, 
nearly twenty-five millions were in policies issued by foreign com- 
panies. It is probable that, prior to the organization of the various 
relief and aid associations, now so common, the disproportion was 
greater than the above figures show. 

The parties to this litigation are citizens of the State of Ohio 
and were when rights under this policy accrued. Those rights 
are being adjudicated in the courts of Ohio. Why should those 
courts ignore our own law, or make it subordinate to the law of 
another State? We think they should not. To do so would permit 
a citizen largely indebted to invest his capital and earnings to an 
unlimited amount for the benefit of members of his family in 
insurance cortracts in distant States, thus working a fraud upon 
deserving creditors by placing such sums beyond their reach, not- 
withstanding such investments would be, in spirit, a plain violation 
of the whole policy of our laws regulating the respective rights of 
debtor and creditor. Very much more might be said in elabora- 
tion of this view, but we deem it unnecessary to take further space, 
as we feel confident that enough has been indicated to make it 
clear that the demurrer as to the first defense of the answer, was 
well taken and should have been sustained. 

Does the second defense set up in the answer stand in the way of 
a recovery? ‘The contention on part of defendant is that by the 
judgment of the Philadelphia court the matter in issue here is res 
adjudicata, and this is so if that court had jurisdiction of the 
subject-matter and of the person of the plaintiff. The record shows 
that the service on the plaintiff was by delivering to him in Ohio 
a copy of the rule of court requiring him to show cause why the 
court should not give direction to the company to bring the 
$10,000 owing by it on the policy into count and why he should 
not interplead with Mrs. Armstrong as to corflicting rights to such 
money, together with a letter from the company’s attorney advising 
him to appear, and by like service afterward of a copy of a rule 
absolute, and of citation to appear and interplead. Is such notice 
sufficient to require an Ohio administrator to go to another State 
to litigate in the courts of that State with a citizen of Ohio, ques- 
tions arising under the laws of Ohio affecting the estate which he 
represents, or refuse at his peril? It is prebable that no injustice 
would in this case be done if the question were put in this way: 


Can a resident of Ohio resort to the courts of another State and 
VoL. XVI.—13, 
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there compel an administrator, resident of Ohio, and deriving his 
authority from the courts of this State to litigate a dispute exist- 
ing between them, wherein the rights of the administrator depends 
upon the law of Ohio for the express purpose of evading the effect 
of our statute, and of obtaining a judgment which would be con- 
trary to the law of the domicile of both ? 

It is urged that when the company asked that an interpleader 
be awarded, and brought the money owing by it into court, the 
court then obtained jurisdiction of the fund, and from that time 
forward the proceeding was one essentially in rem, and the court, 
having thus obtained jurisdiction of the res, and having given 
notice according to the laws of Pennsylvania had ample power to 
hear and determine, and having so heard and determined, the 
parties are bound by the judgment. That such proceeding could 
be in rem seems a novel doctrine. “In rem” is understood to be 
a technical term, taken from the Roman law, and there used to dis- 
tinguish an action against the thing from one against the person, the 
terms in rem and in personam always being the opposite, one of the 
other; an act in personam being one done or directed against a 
specific person, while an act in rem was one done with reference to 
no specific person, but against, or with reference to a specific thing, 
and so against whom it might concern, or “all the world.” A pro- 
ceeding brought to determine the status of the thing itself, the par- 
ticular thing, and which is confined to the subject-matter in specie, 
is in rem, the judgment being intended to determine the state or 
condition, and, ipso facto, to render the thing what the judgment 
declares it to be. While a proceeding which seeks the recovery of 
a personal judgment, is in personam. In the former, process may 
be served on the thing itself, and by such service and making 
proclamation the court is authorized to decide upon it without other 
notice to persons, all the world being parties, while in the latter, in 
order to give the court power to adjudge, there must be service 
upon those whose rights are sought to be affected. As regards 
rights, the terms signify the antithesis of “available against a particlar 
person,” and “available against the world at large.” Thus jura in 
personam are rights primarily available against specific persons, 
jura in rem rights only available against the world at large.” 

Beyond this, a judgment or decree is in rem, or in the nature of 
a judgment in rem, when it binds third persons, such as the seu- 
tence of a court of admiralty on a question of prize, or a decree of 
other courts upon the personal status or relation of the party, such 
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as dissolution of marriage contract, bastardy, etc., a decree in pro- 
bate court admitting a will to probate and record, granting admin- 
istration, etc., or # decree of a court of a foreign country as to the 
status of a person domiciled there. We quote from Freeman on 
Judgments the definition of judgment in rem given by that author. 
“ An adjudication against some person or thing, or upon the status 
of some subject-matter, which, wherever and whenever binding 
upon any person, is equally binding upon all persons.” In contrast, 
a judgment in personam is, “in form as well as substance, between 
the parties claiming the right; and that it is so inter partes appears 
by the record itself:’ Woodruff vs. Taylor, 20 Vermont, 65. 

From all which it appears that a judgment in rem, at least when 
against any thing, may bind the res in the absence of any personal 
notice to the parties interested, but a judgment in personam, as we 
have seen, can have no validity except upon service on the interested 
parties, or what is equivalent to it. Why was the Philadelphia 
action, in its nature, not a proceeding between parties claiming 
right to money due under the policy, rather than a proceeding to 
determine the status of such money? If it was the former, then 
the efficacy of the judgment depended upon having the parties 
before the court so that their conflicting claims could be adjudi- 
cated; if the latter, then it would appear to be one wherein the 
court’s judgment would have been effectual and conclusive with- 
out reference to whether the parties were before the court or not, 
and the rights of both of them could have been as well settled by 
the filing of a bill by the insurance company and the bringing of the 
money into court, and without the presence, by service or appear- 
ance, of either of the parties claiming to be interested in the 
fund. It was not the status of any particular money that was to 
be determined, for any money which was a legal tender would 
have effectually satisfied the claim of the party receiving it, nor 
was there any claim primarily, by even the widow, much less the 
administrator, to any money in specie, nor did either the company 
or the widow, at any time, claim or admit that the administrator 
had any money or property within the jurisdiction of the court, 
or valid claim to any subject-matter sought to be effected by the 
decree to be rendered. The proceeding was clearly one of inter- 
pleader, and that only. 

We do not understand that an action in personam, simply because 
a debtor brings money, the right to recover which is in contention, 
and gives to the custody of the court a sum sufficient to discharge 
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his debt, changes into an action in rem, or that an interpleader 
suit is,in its nature,a proceeding in rem. In the Philadelphia 
case the company could have begun the action by original bill 
and obtained a complete standing in court, if, with other proper 
averments, the pleader had alleged a willingness to bring the money 
into court. Manifestly the action thus begun would not have been 
inrem. Then, does the mere fact that the company (the debtor), 
being sued, voluntarily delivers money to the clerk of the court 
rather than keep it in its own safe, or to its credit in bank, or loaned 
upon call, change the action from one in personam to one in rem? 
We think not. 

It will be borne in mind that the Philadelphia suit was essentially 
unlike an attempt to reach, by process of attachment, the property 
of an absent party. It was rather an attempt to estop the adminis- 
trator from claiming any recovery against the company, to draw the 
estate of William Armstrong to a distant State for settlement, and 
an attempt to compel the administrator to litigate, against his will, 
in a Pennsylvania court a controversy affecting the estate, and with 
another resident of Ohio; hence the class of cases which treat pro- 
ceedings in attachment as substantially proceedings in rem have no 
application to the case at bar. 

If the case made in the answer cannot be treated as a suit in rem, 
it appears clear that the judgment rendered is void as against the 
administrator for want of jurisdiction atleast of his person. No 
support is given that judgment by the constitutional provision and 
the act of Congress of 1790, passed pursuant to it, which gives in all 
States the same faith and credit to a judgment of a State as it has 
by law or usage in the courts of the State where rendered; for, what- 
ever strict construction was given that provision by the earlier 
decisions, it is now well settled that parties sought to be affected by 
a judgment rendered in another State are not precluded from 
showing that the court wherein the action was pending had no juris- 
diction either of subject-matter or of the person, for in order to 
entitle a judgment rendered to such full faith and credit the court 
must have had jurisdiction as well of parties as of subject-matter. 

The law on this point is well stated by Johnson, J., in Pennywit vs. 
Foote, 27 Ohio St., 618, as follows: “From a careful review of 
numerous cases, we find the rule now well settled that neither the 
constitutional provisions, that full faith and credit shall be given in 
each State to the public acts, records, and judicial proceedings of 
every other State, nor the act of Congress passed in pursuance 
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thereof, prevents an inquiry into the jurisdiction of the court in 
which the judgment offered in evidence was rendered, and such 
a judgment may be contradicted as to the facts necessary to give 
the court jurisdiction, and if it be shown that such facts did not 
exist, the record will be a nullity, notwithstanding it may recite 
that they did exist, and this is true either as to the subject-matter 
or the person, or in proceedings in rem as to the thing.” The State 
of Pennsylvania could not extend its sovereignty into the State of 
Ohio; it could not, in an action in personam, compel a citizen of this 
State to respond to the process of its courts served in this State.” 
No sovereignty can extend its process beyond its own territorial 
limits to subject either persons or property to its judicial decisions. 
Every exertion of authority of this sort beyond this limit is a mere 
nullity, and incapable of binding such persons or property in any 
other tribunals: Story on Conflict of Laws, § 539. “The jurisdic- 
tion of State courts is limited by State lines, and upon principle it 
is difficult to see how an order of court, served upon a party out 
of the State in which it is issued, can have any greater effect than 
knowledge brought home to the party in any other way. Mere 
knowledge of the pendency of a suit in the courts of another State 
without service of the process, or an appearance, is not sufficient of 
itself to compromise the rights of the party in this State:’ Ewers 
vs. Coffin, 1 Cushing, 23. The conclusion we have reached is strength- 
ened by a consideration of the policy and provisions of our statute 
which directs in what county an administrator may be sued. Sec- 
tion 5,031 of the Revised Statutes provides that actions against an 
executor, administrator, guardian, or trustee, may be brought in the 
county wherein he was appointed or resides, in which case summons 
may issue to any county. When so careful a provision is made as 
to the situs of suits against administrators in this State, and while 
under the section referred to, this widow would have been confined 
to the limit above indicated in the bringing of an action in Ohio to 
settle the rights of the parties to the amount due on the policy, it 
would seem strange indeed if she could, by choosing a court in 
another State, compel the administrator to follow her there to de- 
fend the claim of the estate he represented. We are of opinion that 
the demurrer to the answer should have been sustained. Judg- 
ments reversed. 
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SUPREME COURT OF NEBRASKA. 


WESTERN HORSE & CATTLE INS. CO. 
Us. 
PUTNAM.* 


Evidence was offered that an animal lost, if of a kind stated, was worth $800, 
but under certain stated conditions the value would be destroyed. 


Held, That a verdict based on such hypothetical testimony will not be dis- 
turbed if no other evidence of value is given. 

The policy provided that if upon investigation thezlaim for loss proved cor- 
rect it would be paid in a specified time ; also that no animal should be in- 
sured for more than three-fourths of its value, and if found insured for 
more, only three-fourths should be paid, and in case of dispute the value to 
be determined by arbitration. 

Held, That a denial of the validity of the policy was a waiver of arbitration. 


Baryss Bros., for Plaintiff. 
W. E. Gantt and W. F. Norris, for Defendant. 
Reese, J. 

This was an action on a policy of insurance, executed by plaintiff 
in error to defendant in error, by which the plaintiff in error insured 
a certain jack—or “stallion ass,” as it is termed in the policy—for 
the sum of $300, the real value for which was stated in the applica- 
tion for insurance at $400. The petition is in the usual form. The 
answer denies all the allegations of the petition, except the issuance 
of the policy, and the corporate existence of plaintiff in error, de- 
fendant below. The answer contains the further defense that, in 
order to induce plaintiff in error to issue the policy of insurance, 
defendant in error made a written and printed application for said 
policy, and in said application falsely and fraudulently represented 





* Decision rendered, Nuvember 10, 1886. 
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to plaintiff in error that the animal to be insured was in a good 
state of health, and of the value of $400, “which said representa- 
tions, by the terms of said policy, were made a part thereof, and 
the basis upon which the same was issued; and it was further pro- 
vided by the terms of said policy that should said representations 
prove false and fraudulent, that said policy should be void.” It is 
alleged that said representations and statements were false and 
fraudulent; that the animal was not in a good state of health, but 
was at said time “sick, lame, and diseased, and for more than five 
months prior to said date had been diseased with a large sore on 
one of his forelegs; that it was not of the value of four hundred 
dollars, or any other sum, because he was unfit, by reason of said 
sickness and disease, for the purpose for which he was kept, to wit, 
as a stallion ass, and could not get colts,—all of which said plaintiff 
knew at the time.” It is alleged that defendant falsely and fraud- 
ulently represented that the animal insured was only six years old, 
when in fact it was much older,—so old as to be worthless,—which 
defendant in error well knew; that said false representations were 
made to procure the issuance of the policy, and were relied on by 
plaintiff in error; that, after procuring the policy, defendant in error 
failed to furnish proper and suitable stabling for the animal insured, 
but kept it during the storms of winter under an open shed, and ex- 
posed to the storms and the inclemency of the weather, and by rea- 
son of the disease, old age, and exposure the animal died. The 
reply denied all the allegations of the answer. A jury trial resulted 
in a verdict and judgment in favor of defendant in error for the full 
amount of the policy. The insurance company prosecutes error to 
this court. 

It is first insisted that, by the allegations of the answer, the value 
of the animal was put in issue, and that, in order to recover, it was 
necessary for defendant in error to establish such value by compe- 
tent evidence. Upon the part of defendant in error it is insisted 
that the value of the property was not in issue, but that, if it were, 
it was sufficiently proved. Conceding that the value of the insured 
property was in issue, we must hold that there was some competent 
evidence as to such value. J. E. Bennett, a witness of seventeen 
years’ residence in Dixon County, was called by defendant in error 
for the purpose of proving the value of the property. He showed 
himself competent to testify upon the subject of the value of such 
animals. He had never seen the one in question. A hypothetical 
question, fairly reflecting the testimony offered by plaintiff as to 
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the condition of the jack at the time of the insurance, was pro- 
pounded to him in connection with the inquiry as to the value of 
the animal. His answer was that, if he was healthy,—a straight, 
nice jack, otherwise than as stated in the interrogatory,—he would 
be worth $800. He was then asked what would be the effect on the 
capacity of such an animal for getting foal by driving him, in the 
spring of the year, 350 miles in fourteen days. The answer was, in 
substance, that he would be worthless; giving, as a reason for his 
answer, the “change of climate in the mare season;” and that not 
one out of twenty-five would ever get a colt, but that he would be 
good after that. Much stress is laid on this testimony by plaintiff 
in error, which, it is claimed, destroys the effect of the testimony of 
the witness wherein he fixes the valuation at $800. We do not so 
consider it. In the former part of his testimony the witness refers 
to the general valuation of the property; in the latter, he refers 
only to the value for the year in which it was brought to the 
State. It may be true that the testimony is. not of very great 
weight, but, in the absence of any other, it was sufficient for the 
jury to consider, they being the judges of its weight. No testimony 
upon the question of value was introduced by plaintiff in error, 
except in a general way,—showing his condition, failure to perform 
service, etc.,—while the proof of some value, introduced on the 
part of defendant in error, was abundant. Some testimony was ad- 
mitted as to the value of such property in the market in Missouri, 
and to which objection is made; but, if there was error in admitting 
it, it was clearly without prejudice under the issues. In this con- 
nection it must not be forgotten that the only issue of value pre- 
sented by plaintiff in error was as to the worthlessness of the prop- 
erty at the time of insurance, as tending to prove fraud on the part 
of defendant in error in procuring the policy. As fraud is never 
presumed, but must be proved by the party alleging it, we think 
there was sufficient proof of value to sustain the verdict. 

The policy contains the following condition : “ No animal shall be 
insured for more than three-fourths of its actual value. Whenever, 
in case of loss, it shall be found upon investigation, that the animal 
was insured for more than that, the company will pay the insured 
only three-fourths of such actual value, and no more, if such loss be 
found correct and just; the actual value to be determined by three 
disinterested persons, unless agreed upon between the insured and 
the company.” It is insisted that this condition is binding upon the 
parties to the policy, and the court erred in admitting any evidence 





1887.] Western Horse & Cattle Ins. Co. vs. Putnam. 201 


as to the value until it was shown that the company had refused to 
permit the value to be fixed and determined by arbitration, or had 
in some manner waived the condition. 

The fifth clause of the policy provides that “when all necessary 
documents have been received, the company will cause losses to. be 
properly investigated ; and, if the same shall prove correct and just; 
will settle them within forty-five days after the establishment of such 
proof.” The “investigation” provided for in the fifth clause is, 
without doubt, the one referred to in the fourteenth. There is no 
suggestion anywhere in the pleadings or proof that the plaintiff in 
error ever sought to avail itself of the benefits of the provisions of 
the policy now invoked ; but, upon the contrary, it refused abso- 
lutely to pay anything, declaring that, as to it, the policy was void. 

Had it been ascertained that the property was insured for more 
than three-fourths of its actual value, and had plaintiff in error so 
notified defendant in error, and had it acknowledged its obligation 
to pay the correct amount, then it might have insisted on an arbi- 
tration of that question. Having refused to pay, without claiming 
anything under the article in question, it has waived any right to 
insist upon it in bar of the action: May, Ins., § 492; Robinson vs. 
Georges Ins. Co., 17 Me., 131; Goldstone vs. Osborn, 2 Car. & P., 
550; Kill vs. Hollister, 1 Wils., 129; Thompson vs. Charnook, 8 
Term R., 139; Street vs. Rigby, 6 Ves., 815. 

Objection is made to the fourth instruction given to the jury. It 
is as follows: “ The defendant in its answer alleges and claims that 
it is not liable on said policy for the reason as alleged, that the de- 
fendant was induced to assure said animal by the false and fraudu- 
lent representations of plaintiff as to the age, value, soundness, and 
health of the animal at the time of the issuance of the policy. 
This is denied by the plaintiff in his reply. Defendant further al- 
leges that said ass died from disease contracted prior to the insur- 
ance, from old age and exposure, and that the animal was old and 
worthless at the time of the taking effect of the policy. The allega- 
tions are also denied by the plaintiff in his reply, and these are the 
issues for you to determine.” It is said that “this instruction is 
misleading, in that it entirely ignores the question of the value of 
the property insured.” , From a careful examination of the answer, 
we think the instruction was correct. As we have seen, there are 
but two lines of affirmative defense presented by the answer,—one, 
the invalidity of the policy by reason of the false representations and 
fraud practiced by defendant in error in procuring the execution of 
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the policy; the other, negligence in caring for the property after in- 
surance. The question presented for trial was the liability of plaint- 
iff in error on the policy for any sum whatever. 

The objection to instruction No. 6 is disposed of by the foregoing, 
and no further notice of it is necessary. 

The next and last contention is that “the verdict is not sustained 
by sufficient evidence, and is contrary to law.” The testimony was 
mainly confined to the issues made by the pleadings. There was 
sufficient to warrant the jury in finding that, at the time of the in- 
surance, the agent of plaintiff in error was at the house of defendant 
in error; that he examined the animal; that it was a very large one, 
in good condition, except a healing sore on one of its forelegs, 
(which was afterwards cured), and that the animal was about six 
years old; that it was worth more than the sum named in the appli- 
cation for the policy; that it was reasonably well cared for, and died 
from disease, through no fault or negligence of defendant in error. 
There being sufficient evidence to sustain the finding of these facts, 
it cannot be molested. 

The judgment of the district court is therefore affirmed. 
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SUPREME COURT OF ILLINOIS. 


GOLDEN RULE 
vs. 
PEOPLE, EX. REL. SWIGERT, Avprror or Stare. 


A relief society where the object is the benefit not of widows of deceased mem- 
bers or members who have received a permanent disability, but of certain 
members themselves, and the appointee of the insured, must be deemed an 
insurance company and not a benevolent society, within the statutes of 
Illinois. 


SHELDON, J. 

This was a proceeding by information in the nature of a quo war- 
ranto against the Golden Rule and its directors. The information 
contains three counts. The first sets forth the organization of the 
Golden Rule as a body corporate under the general incorporation 
law approved April 18, 1872 (Rev. Stat. 1874, P. 290), and its mode 
of doing business, and avers that it has usurped, and now usurps, 
power and franchises not conferred by law; the second avers that the 
corporation has wrongfully and without warrant of law engaged in 
and transacted a life insurance business, and is therein wrongfully 
usurping power; and the third count sets forth that it has unlawfully 
usurped and exercised powers and franchises in respect to its so- 
called ‘‘ relief fund,” and is so doing. To this information two pleas 
were filed, one by the corporation and the other by the directors. 
These pleas set forth all the facts concerning the organization, 
objects, operation, and business of the corporation, its constitution 
and by-laws, etc., and deny that it has exercised any power or 
franchise not warranted by law. A demurrer was sustained to the 
pleas. 


* Decision rendered, November 13, 1886. 
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The defendants have appealed to this court, and assign for error 
the decision of the circuit court in sustaining the demurrer and enter- 
ing judgment of ouster. 

Among the objects of the association as set forth in the pleas are: 


Second, to aid its members in the struggle incident to life, and to assist its 
sick and distressed members in every way they may be suggested by a refined 
humanity. 

Third, to establish a fund by voluntary contributions for the benefit and 
relief of the widows and orphans of deceased members ; thereby securing the 
blessings of independence to those who otherwise might be left in poverty. 

Fourth, to give material aid to those who through a long series of years 
may have had their charity drawn upon by frequent and continued contribu- 
tions, thus securing in old age a realization of mutual aid and protection, 


Section 1, article 4 of its constitution is. 


ARTICLE 4. 

Section 1. The supreme council shall establish by voluntary contributions 
from the members of the order a relief fund, from which, upon the death of a 
member, an amount not exceeding $1,500 shall be paid to such person or per- 
sons as shall have been designated by such deceased member, and asum not to 
exceed $500 shall be distributed in accordance with the custom and laws of the 
order, and the subordinate councils shall have authority to establish a charity 
fund by voluntary contributions from the members of the order, to be devoted 
to the relief of worthy distressed members. 


In section 2 of the by-laws it 1s declared: 


Section 2. The relief fund shall consist of contributions received from the 
members upon the death of a member. The amount so raised shall be distribu- 
ted as follows: Seventy-five per cent, not to exceed $1,500, to the widow, 
orphan, or other dependent, as deceased member shall have directed in his or 
her application for an interest in said fund, and 25 per cent, not to exceed 
$500, equally between the two members holding valid and existing certificates 
next in number both above and below the number of the certificate of such 
deceased member, 

If there is an excess in the amont so raised it shall remain in the relief fund ; 
and when such fund contains $2,000 then it shall be used to pay the beneficia- 
ries, and no contributions will be asked. Out of the amount contributed for 
the relief fund the supreme council may appropriate a sum not to exceed 10 
per cent to the expense fund of supreme council. The supreme council shall 
sause to be paid to the beneficiaries of deceased members the contributions 
received within sixty days after due notice of death. 

The form of application for an interest in the relief fund given 1 
the pleas, after stating that all answers to the medical examiner are 
true, proceeds: “I desire my interest in said fund, being a sum not 
to exceed $2,000, of the amount contributed at my death, to be 
paid as follows: 75 per cent, not to exceed $1,500 to , and 
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the residue, 25 per cent, equally to those persons who hold valid cer- 
tificates in the relief fund department numbered next above and 
next below the number of my certificate. I declare this to be my 
last will and testament as regards my interest in the relief funds 
of this order.” 

The pleas give the form of the certificate issued, whereby the 
holder is declared to be entitled to an interest in the relief fund as 
above set forth. The pleas state that the practice of the supreme 
council is to number the certificates according to the age of the 
member, instead of the order in which the applications are received, 
“so that the certificates of the older members would bear numbers 
between certificates of the younger members, and thus, by giving 
the younger members of the fund the prospect of receiving back 
some part of the contributions made by them, would encourage 
them to contribute thereto, and continue their membership in the 
order;” that all the payments which are required to be made by 
members is a membership fee for charter members of five dollars; 
for subsequent members seven dollars; and a semi-annual due of 
fifty cents, which are devoted exclusively to expenses. 

According to the showing of the pleas, we are of opinion that this 
corporation is in the exercise of powers not conferred by law. A 
corporation can only organize under this act above mentioned “ for 
any lawful purpose except insurance,” section 1 of the act. By the 
last clause of section 31 of the act, it is provided that soci- 
eties intended to benefit the widows, orphans, heirs, and devisees of 
deceased members thereof, and members who have received a per- 
manent disability, and where no annual dues or premiums are re- 
quired, and where the members shall receive no money as profit or 
otherwise, except for permanent disability, shall not be deemed in- 
surance companies. Here is the strongest implication that a society 
deing such a business as the pleas present is doing an insurance 
business, and that it is to be deemed an insurance company. Not 
to be deemed an insurance company under the act, it must be in- 
tended to benefit the widows, orphans, heirs, and devisees of deceased 
members and members who have received a permanent disability, 
and where the members shall receive no money, as profit or other- 
wise, except for permanent disability. But here the declared object 
is the benefit of members; and the pecuniary benefits are enjoyed, 
not by the widows, ete., of deceased members and by members who 
have a permanent disability, but by the appointees of deceased mem- 
bers, the beneficiary named in the application and by certain of the 
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members generally, and not by members who had received a per- 
manent disability. 

It is urged that there are no assessments made on members to 
pay the benefits; that the relief fund is constituted solely by the 
voluntary contributions of members. When a death occurs of a 
member entitled to the benefits of the relief fund, the secretary is 
required to give notice of the fact to each member of the Order of the 
Golden Rule who is asked to make contributions to the relief fund, but 
no penalty whatever attached for not contributing, it being entirely 
voluntary to do soor not. Although there be no compulsory means 
of raising the relief fund, and it consists solely of donations made as 
thus stated, there is certainly expectation that the fund will be 
raised, and when raised there is an absolute obligation to distribute 
it to the persons named. The relief fund forms an important part 
of the society’s scheme, and is doubtless a main inducing reason for 
becoming a member of it, rendering it highly improbable that it will 
not be provided in the mode pointed out. When the contributions 
are received, 75 per centum of the amount, not exceeding $1,500, is 
required to be paid to the beneficiary named in the certificate of the 
member, and 25 per cent, not exceeding $500, is to be divided 
equally between the two members holding certificates numbered 
next above and below the number of the deceased member’s certiti- 
cate. Although the constitution of the society provides that this 
amount of 75 per cent shall be paid to such persons or person as 
shall have been designated by the deceased member, and the certifi- 
cate states that it shall be paid over to the person named in such 
person’s application; it is said, the person named, must, under the 
laws of the order, be a widow, orphan, or dependent. The founda- 
tion for this statement appears to be the provision in the by-laws 
that the money shall be distributed to the widow, orphan, or other 
dependent as the deceased shall have directed in his application. 
Even under this provision, a dependent may be designated, and a 
dependent is not necessarily of the class of persons designated in 
the above-named section 31,of the law under which the corporation 
was created, viz.: widows, orphans, heirs, and devisees. 

But passing this feature of the payment, the requiring of the 25 
per cent of the amount to be paid to the two members who happen 
to hold certificates next in number to that of deceased, marks the 
transaction as unlawful life insurance business, as to be deemed such 
under said section 31 of the statute. These two members are not 
members who, as named by this section, have received a permanent 
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disability, nor are they members who “ receive no money as profits 
or otherwise except for permanent disability.” They become enti- 
tled to the money simply by chance, from holding certificates which 
happen to bear certain designated numbers. The affair is in the 
nature of a wager-policy. This case was before this court on a former 
occasion (People vs. Golden Rule, 114 Il, 23), and, although there 
was there involved but a question of practice, we took occasion there 
say this much with regard to the merits of the case: “Although 
the payment of dues to a corporation on account of fees or assess- 
ments upon its members may be purely voluntary, persons may 
require legal rights to share in them when they are paid. * * * 
At present we do not perceive why the payment of a premium to 
one who holds a number next to that held by one who dies, and 
solely because he does die, is not, in effect, in the nature of a wager 
upon the life of one in whom the party thus benefited has no interest, 
and why, therefore the transaction is not within the condemnation 
of the principle announced in Guardian Mut. Life Ins. Co. vs. Hogan, 
80 Tll., 35. And see also to like effect Conn. vs. Wetherbee, 105 
Mass., 149; State by Standard Life Ass’n, 38 Ohio St., 281.” 

After more full consideration our views now coincide with what 
we then said. The circumstances of the relief fund not being 
made up from fees and assessments, but of purely voluntary con- 
tributions, does not, in our opinion, make any difference. 

Judgment affirmed. 





Report of Decisions. 


SUPREME COURT OF WYOMING. 


JOHNSON 
vs. 
HOME INS. CO.* 


It is not sufficient in the complaint to merely refer to the copy of the policy 
which is attached as an exhibit, to show the nature of the property in- 


sured, its location, and the term of insurance, such facts should be specif- 
ically set forth in the complaint itself. 

Such copy of the policy will not be looked to on demurrer to aid the sufli- 
ciency of the pleading. 


Netus Corruett and C. P. Arnoxp, for Plaintiff in Error. 
W. J. McInryre and Joun H. Symons, for Defendant in Error. 


Brat, J. 

The sole question presented for the decision of the court in this 
case is, did the court below err in sustaining the amended demurrer 
filed by the defendant in error to the plaintiff's petition. 

The alleged causes of demurrer are as follows:— 

First. That the court has no jurisdiction of the person of the de- 
fendant or the subject of the action, for the reason that the nature 
of the allegations constituting the plaintiff's cause of action, as set 
forth in said petition, are such that they are properly cognizable 
only in a court of equity. 

Second. That there is a defect of parties plaintiff, in this, that 
it appears upon the face of said petition, that said action is brought 
by the wrong plaintiff, and that John 8. Purcell and W. A. Will- 
iams are the proper parties plaintiff, and are necessary parties to 
said suit. 


stent 





* Opinion filed, April 21, 1885, 
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Third. That the petition does not state facts sufficient to consti- 
tute a cause of action. 

Assuming that the pleader, when he made his assignment of al- 
leged errors in the order given above, had in mind and fully recog- 
nized the truth of the old saying that the best of the wine should 
always be reserved for the last of the feast, I will consider the last 
assignment first, namely, that the petition does not state facts suffi- 
cient to constitute a cause of action. 

Whether the old rule that a demurrer only admits what is well 
pleaded, or whether, as decided in the case of Stewart vs. Balder- 
son, reported in 10 Kansas, that under the code practice, every 
thing stated should be taken as true, whether well pleaded or not, 
I deem it unnecessary in this case to discuss. Let it suffice for me 
to say that the defendant, by his demurrer, admits the truth of the 
allegations in the plaintiff's petition, at least in so far as is neces- 
sary to determine the question raised, if no farther; but chal- 
lenges the right of the plaintiff to recover upon the facts stated. 

By a careful examination of the plaintiffs petition, Iam fully sat- 
isfied that the court below committed no error in sustaining the 
defendant’s demurrer. 

The first defect in the plaintiff's petition is, that it wholly fails to 
state the kind or character of the property insured, or where lo- 
cated, whether on American soil or on the ever-burning sands of 
the Desert of Sahara. 

The pleader contents himself by merely averring that on the 
ninth day of August, A. D. 1883, at the town of Laramie City (now 
city of Laramie), in the county and territory aforesaid, the said de- 
fendant upon written application, first duly made, in consideration 
of a certain premium, to wit: “The sum of twenty-eight dollars to 
the said defendant then paid, did by a certain policy of insurance 
of that date, duly executed, insure one W. A. Williams against loss 
or damage by fire, to the amount of four thousand dollars, a true 
and correct copy of which said policy of insurance is hereunto at- 
tached, marked exhibit ‘ A,’ and is hereby made a part hereof.” 

It will be observed all that is alleged in this allegation, is that 
on the day named, in the county of Albany, that the defendant in 
consideration of the sum of twenty-eight dollars, did insure Will- 
iams (generally) against loss or damage by fire, to the amount of 
four thousand dollars. Nor does it appear in any other part of 
the petition what kind of property was insured, but leaves the de- 
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fendant and the court free to determine for themselves whether it 
was real, personal, or mixed, and where located. 

The only other remote allusion in the petition to the property 
insured is as follows: “ And the said plaintiff further avers that af- 
terwards, on the eighth day of September, A. D. 1883, the property 
insured became and was consumed and wholly destroyed by fire.” 

The able counsel for the plaintiff in error contended in his argu- 
ment before this court, that inasmuch as the policy of insurance 
discloses the character of the property insured, its location, and 
the country and territory it is in, that the defect complained of—if 
it be a defect—is cured; particularly, in view of the.fact that the 
policy of insurance is made by an express averment a part of the 
petition. This contention of counsel of the plaintiff in error brings 
to the front the question, whether under our code the pleader can 
make an exhibit, even if it be the foundation of the action, a part of 
the petition. 

Section 114 on page 47, of the compiled laws of this territory, 
reads as follows :— 

If the action, counter-claim, or set-off, be founded on account, or a note, 
bill, or other written instrument, as evidence of indebtedness, a copy thereof 
must be attached to and filed with the pleadings. 

It would seem, therefore, from the wording of this section, that 
the pleader has not the authority of the statute, nor can he make 
an exhibit a part of the petition, and if he seeks to do so by aver- 
ring that it is a part thereof, it can have only the force and effect 
it would have if attached to and filed with the pleadings, namely, 
as evidence of indebtedness, nothing more, nothing less. 

It has been repeatedly held that the copy attached and filed with 
the pleadings, forms no part of the pleading, and that the exhibit 
will not be looked to on demurrer to the pleading to aid its sufii- 
ciency: Larimore vs. Wells, 29 Ohio St., 13; Watkins vs. Brunt, 
53 Ind., 208 ; Cairo & Fulton R.R. vs. Parks, 32 Ark., 131; Roseling 
vs. McFarlin, 38 Mo. 

To grant the correctness of the contention of the counsel for the 
plaintiff in error, would be to say that the omission of all, or of any 
one of the necessary and material averments required in a petition 
to constitute a cause of action, can be supplied by reference to an 
exhibit when it is averred that the exhibit is made a part of the 
pleadings. Surely this cannot be done. The petition and the pe- 
tition alone, must state the necessary and material facts constitut- 
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ing a cause of action. If it does not, it must be held bad on .de- 
murrer: City of Los Angeles vs. Signoret, 50 Cal., 298. 

The Supreme Court of Arkansas has held that a reviewing court 
will look at an exhibit so as to sustain the ruling of the court be- 
low on demurrer when the exhibit is made a part of the record: 
Buckner vs. Davis, 29 Ark., 444; also Holman vs. Patterson, 29 
Ark., 357, 362. But I know of no State, save one, in which it has 
been held that the court will look to an exhibit to supply the omis- 
sion of a material allegation in the petition, even though the ex- 
hibit can be and is made a part of the petition. 

Again, while the petition alleges that it was on the ninth day of 
August, A. D. 1883, that the policy of insurance was executed and 
delivered by the defendant to Williams, it wholly fails to state for 
what period of time the defendant insured Williams against loss 
and damage by fire, whether for one day only, or during the natural 
life of said Williams, or the existence of the company, or both. 

This omission, I hold, is fatal, and cannot be cured by fishing 
amongst the exhibits to ascertain how the matter is. 

Still again: The petition alleges that the property insured was 
destroyed by fire on the eighth day of September, A. D. 1883, but 
whether the policy of insurance was still alive and in force on that 
day, or whether its spirit had long before that eventful day taken 
its flight, the petition is as silent as the grave; an allegation in the 
petition that the policy of insurance was in full force and effect, 
and had not expired, or been canceled at the time the property was 
consumed by fire, is an indispensable averment, for without it the 
plaintiff's claim of right to recover would be at best the merest de- 
lusion, even if no demurrer was interposed. 

There was a multitude of other points argued and assumed by 
counsel raised by the defendant’s demurrer, and which the court 
was asked to decide. I do not deem it necessary or prudent to do 
80. Not necessary for the reasons I have given above, it being too 
evident that the judgment of the court below must be affirmed. 
Not prudent, lest a like atmospheric phenomenon should be again 
created, as one of the counsel who argued this case for the plaintiff 
in error declared existed when he exclaimed, “that the very atmos- 
phere was filled with interrogation points.” The judgment of the 
court below sustaining demurrer affirmed. 

All the judges concurred. 
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SUPREME COURT OF WISCONSIN. 


Appeal from County Court, Milwaukee County. 


SAVELAND 
US. 
FIDELITY & CASUALTY CO.* 


Where a party claims compensation from an accident insurance company for a 
period during which he was unable to work in consequence of an accident, 
and the policy expressly provides for compensation for the period of con- 
tinuous total disability only, an instruction to the jury that by total dis- 
ability was meant inability to do substantially all kinds of his accustomed 
labor to some extent, is erroneous. 


March 14, 1884, the plaintiff, by occupation a merchant grocer, in 
Milwaukee, in consideration of $15 by him paid, procured of the 
defendant a policy of insurance, whereby it insured the plaintiff for 
the term of twelve months ending March 14, 1885, and issued to 
him its policy, wherein the defendant, among other things, agreed 
in effect, that “if the insured shall sustain bodily injuries, * * * 
effected through external, violent, and accidental means, which 
‘shall, independently of all other causes, immediately and wholly dis- 
able and prevent him from the prosecution of any and every kind of 
business pertaining to his occupation, then, on satisfactory proof of 
such injuries, he shall be indemnified against loss of time thereby in 
a sum not exceeding $15 per week for such period of continuous 
total disability as shall immediately follow the accident and injuries 
aforesaid, not exceeding, however, twenty-six consecutive weeks 
from'the time of the happening of said accident;” which policy was 


* Decision rendered, November 3, 1886.—From NV. W. Reporter. 
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so issued to the plaintiff, “and accepted” by him, “subject to all 
the provisions, conditions, limitations, and exceptions” therein “ con- 
tained or referred to,” among which were, “that this insurance shall 
not extend to any bodily injury of which there shall be no external 
and visible sign upon the body of the insured;” that “this insurance 
shall not be held to extend to * * * any case of * * * personal 
injury, unless the claimant under this policy shall establish, by 
direct and positive proof, that the said * * * personal injury was 
caused by external violence and accidental means.” The policy con- 
tains a large number of exceptions of “bodily injuries happening 
directly or indirectly in consequence of” certain diseases, infirmities, 
actions, exposures, and employment of the assured, and numerous 
limitations and conditions; and among others, this: “The insured 
shall not be entitled to indemnity for disabling injuries beyond the 
amount of his ordinary wages, salary, or the money value of his time 
during the period of continuous total disability, not exceeding 
twenty-six weeks, as aforesaid.” 

The breach alleged in the complaint in this action upon the policy 
was, in effect, that June 19, 1884, and while the plaintiff, in the ex- 
ercise of ordinary care, was about his regular business and employ- 
ment, and his earnings and time worth $100 per week, he was acci- 
dentally hit with great force upon his instep by a stick of wood 
thrown by some party, inflicting an outward and external mark, 
breaking through the flesh, and seriously injuring his foot, by reason 
of which he “was wholly disabled” and “unable to engage in any 
business” for the first week thereafter, and was, during that time, 
“confined to his home and under the doctor’s charge;” “that after- 
wards, by means of great exertion, he was enabled to get to his 
buggy, and superintend a small part of his business, but was almost 
wholly disabled for the whole period of twenty-six weeks.” The 
answer alleged, in effect, that the proofs of loss from the accident, 
furnished by the plaintiff, stated a “total disability therefrom for 
four days, and no more;” that the defendant tendered to the plaintift 
therefor $15, which he refused to receive, and which the defendant 
was still ready and willing to pay; and denied all other allegations 
and liability. The court having refused to nonsuit the plaintiff at 
the close of his testimony, the defendant proved the tender before 
the commencement of the action, and paid the money into court. 
Under the charge of the court, the jury returned a verdict “for the 
plaintiff in the sum of $135, for nine weeks at $15 per week.” The 
court having refused to set aside the verdict and grart a new trial, 
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judgment was entered npon the same in favor of the plaintiff, from 
which the defendant brings this appeal. 


J. E. Wixpisx, for Respondent, Saveland. 
A. G. We1sserr, for Appellant, Fidelity & Casualty Company. 


Cassopay, J. 

The cause was submitted to the jury on the theory that it was the 
object of the policy to insure the plaintiff against accident, and to 
pay the plaintiff what the company had agreed to pay for the acci- 
dent he had received, if by that accident he had been disabled in 
any way from prosecuting the business in which he was engaged; 
that it was to indemnify the plaintiff “for his want of capacity to 
prosecute the business in which he was engaged;” that the plaintiff 
was “entitled to recover, at the rate agreed on in the policy, for such 
time as by reason of such accident he” was “rendered wholly unable 
to do his accustomed labor, that is, to do substantially all kinds of 
his accustomed labor to some extent.” The learned trial judge was 
supported in such theory by the language of the court in Sawyer vs. 
United States Casualty Co.,8 Amer. Law Reg. (N. S.), 233. The 
clause of the policy there involved, was “totally disable him from 
the prosecution of his usual employment.” The case was in the 
superior court of Worcester, Massachusetts, but never reached the 
supreme court of that State, nor do we find it referred to in any 
subsequent case in any court. That case apparently followed Hooper 
vs. Accidental D. Ins. Co. (5 Hurl. & N., 546), where the clause of the 
policy relied upon was, “any bodily injury to the said insured of so 
serious a nature as wholly to disable him from following his usual 
business, occupation, or pursuits;’’ and it was held, in effect, that a 
disability which incapacitated the assured from “ following his usual 
occupation, business, or pursuits” was a breach. In neither of 
those cases was the language of the policy so broad and sweeping 
as in the case at bar. The language of this policy is even more 
sweeping than in Rhodes vs. Railway Pass. Ins. Co. (5 Lans., 77), 
where it was held that there could be no recovery because it was not 
shown that there was a “total disability to labor.” In that case the 
language of the policy was, “accident and injury which totally dis- 
abled and prevented from all kinds of business.” The same is true 
with respect to Lyon vs. Railway Pass. Assur. Co. (46 Iowa, 631), 
where the language of the policy was, “while totally disabled and 


prevented from the transaction of all kinds of business;” and it was 
’ 
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held that such language could not be construed to mean “ partially 
disabled from some kinds of business.” 

Here the plaintiff was only entitled to recover in case the injury 
was such as to “ wholly disable and prevent him from the prosecu- 
tion of any and every kind of business pertaining to his occupation,” 
and then only “for such period of continuous total disability,” not 
exceeding the amount stipulated, nor “the money value of his time 
during the period of continuous total disability, not exceeding 
twenty-six weeks.” The ordinary object of a policy of insurance may 
be such as stated by the learned trial judge, but the manifest pur- 
pose of this policy was to obtain premiums by incurring as little 
risk as possible. But there was no law to prevent the parties from 
making their own contract. The plaintiff consented to and made 
this one. He cannot repudiate or alter its conditions in the day of 
his calamity. The courts are powerless to make a new contract for 
him; or to strike some words from the contract he made for himself, 
and insert others, and thus enlarge the risk, in order to meet the 
expectation of the plaintiff in obtaining policy. This we should be 
compelled to do, in order to sanction the charge to the jury. The 


plaintiff's right to recover is necessarily restricted to the time he was 
wholly disabled and prevented “from the prosecution of any and 
every kind of business pertaining to his occupation.” 

The judgment of the county court is reversed, and the cause ,is 
remanded for a new trial. 
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SUPREME COURT OF ILLINOIS. 


NORTHWEST!I RN BENEVOLENT MUTUAL AID 
ASSOCIATION 


vs. 
MARY J. HALL.* 


A finding of facts in a court below sustained by an appellate court is binding 
on this court. 


Where the issue was whether the statements of insured in the application re- 
garding the drinking of liquor were true, questions to the medical exam- 
iner whether the application would have been favorably passed on if the 
answers had been different, were properly objected to. 


Appeal from a judgment of the appellate court, third district, af- 
firming a judgment of the circuit court rendered in favor of plaint- 
iff in an action brought by a widow upon a certificate of membership 
in a mutual aid association. 


Messrs. WELDoN and Spencer, for Appellant. 
Messrs. Trpron and Braver, for Appellee. 
Maaruper, J. 

This is an action of assumpsit brought by appellee, who is the 
widow of one Benjamin T. Hall, deceased, against the appellant in 
the Circuit Court of McLean County, upon a certificate of member- 
ship in appellant company bearing date September 27, 1884, for the 
sum of $2,000, issued to the said Benjamin T. Hall. The circuit 
court after a trial of the cause by agreement without a jury, ren- 
dered judgment in favor of appellee for $2,000 and costs. This judg- 
ment upon appeal has been affirmed by the appellate court of the 
third district, and appellant company prosecutes its further appeal 
to this court. 

The certificate in question was in effect a policy of insurance 
upon the life of the deceased Hall. It certifies that he is entitled to 


° Opinion filed, November 6, 1886, 
+. 
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all the rights and privileges of membership in appellant company, 
and to participate in the beneficiary or relief fund of the association 
to the amount of $2,000, “ which sum or such part thereof as may 
be collected, as specitied in the constitution and by-laws of the asso- 
ciation, shall within sixty days after his death be paid to his wife, 
Mary J. Hall.” It also recites that it is issued upon condition that 
Hall “shall comply with the constitution and by-laws of the associa- 
tion, and that the statements in the application for this certificate 
are true.” Hall died December 4, 1884, and proofs of death were 
made by January 2, 1885. 

The application referred to, which was signed by Hall, contained, 
among others, the following questions and answers :— 

Ques. Has your general health been uniformly good for the past 
ten years? Ans. Yes. 

Ques. Do you use alcoholic or other stimulants? Ans. No. 

Ques. If so, do you drink regularly? Ans. Not at all. 

Ques. Do vou ever get drunk? Ans. No. 

In the application Hall agreed that such “application and declar- 
ation” should be the basis of the contract between him and the 
association,” and that if any misrepresentation or fraudulent or un- 
true answers have been made, or any facts which should have been 
stated, have been suppressed, if death should result from suicide,” 
etc., then the agreement should be void, and the moneys paid should 
be forfeited. He also therein declared that he had made full and 
correct answers to all the questions and warranted such answers to 
be true and complete statements of all material facts within his 
knowledge, and agreed that if he should at any time impair his 
health by immoral practices or the excessive use of alcoholic stimu- 
lants or narcotics, the contract should be void. 

Upon the issues made in the case the questions presented for the 
decisions of the trial court were purely questions of fact. They 
were :— 

Ist. Was the condition of health of the insured uniformly good 
for the space of ten years next before his application for membership ? 

2d. Were the habits of the deceased as to the use of alcoholic 
liquors such as to amount to a breach of his contract ? 

3d. Did the deceased commit suicide ? 

The appellant sought to show that Hall poisoned himself by tak- 
ing strychnine. There was no positive proof that he had taken such 
& poison. There was proof tending to show that the pains in his 
head of which he complained, and the spasms which immediately 
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preceded his death, may have been caused by some other disease, 
not the result of strychnia poison. It is not claimed that there was 
any examination of his stomach by a chemist after his decease, and 
the expert testimony tends to show that such an examination was 
the only absolutely certain test of the presence of strychnine. 

The questions of fact so presented to the circuit court were decided 
against appellant. As the appellate court has affirmed the judg- 
ment of the circuit court, it must of necessity have found that the 
evidence sustained the judgment of the trial court. Such finding is 
conclusive upon us : Germania Fire Ins. Co. vs. McKee, 94 IIL, 98. 

The appellant did not, as it had a right to do under the forty- 
second section of the practice act, submit to the trial court “ written 
propositions to be held as law in the decision of the case.” Where 
there is a trial before the court without a jury, in order to present a 
question of law to this court as having been passed upon by the 
court below, the party should submit propositions of law to the trial 
court as provided for in the section referred to: Tibbetts vs. Libby, 
97 Tll., 552; Hobbs vs. Ferguson’s Estate, 100 Tll., 232. As this was 
not done, there is nothing for us to consider except the point here- 
after stated. 

A physician who was the medical expert of appellant was asked 
several questions to which objection was made and sustained. They 
were in substance, whether Hall’s application for membership in the 
association would have been favorably passed upon if it had been 
stated in such application that he drank liquor. 

We think that the objections to these questions were properly sus- 
tained. The real issue was whether the statements made in the ap- 
plication were true or false. Whut would have been the effect if 
some different statement from that therein contained had been 
made to the association was of no consequence. The witness might 
give his opinion on a matter of science connected with his profes- 
sion, but he could not be allowed to state his views of the manner 
in which others would probably be influenced if certain specific 
facts existed. Testimony called for by questions of a similar char- 
acter has been held to be improper in the following cases : Washing- 
ton Life Ins. Co. vs. Haney, 10 Kan., 525 and 902; Rawles vs. Amer- 
ican Mut. L. Ins. Co., 27 N. Y., 282; Darrell vs. Bederley, 1 Holt, 
283; Campbell vs. Richards, 5 Barn and Ad., 840. 

The judgment of the appellate court is affirmed. 





Boyd vs. Cedar Rapids Ins. Co. 


SUPREME COURT OF IOWA. 


Appeal from District Court, Page County. 


BOYD 
US. 
CEDAR RAPIDS INS CO.* 


A statute provided that within thirty days prior to the maturity of a note 
given for the premium the company should serve a notice that it was due, 
or to become due, and unless paid within thirty days ‘his policy will be 
suspeniled. The company may state in said notice the amount which will 
bedue * * and also the amount necessary to pay the customary short 
rate * * up to the time the policy is suspended, under the notice in 
order to cancel the risk.” 


Held, That the word “‘may” was not merely permissive, but expressive of a 
step that was necessary to the exercise of the right of suspension. Unless 
notice of the required amount of short rates was also given, the policy will 
not be suspended. 


Held, That application for an extension of time on the note did not affect the 
case. 


Hid, That refusal to pay a loss on the ground of non-payment of premium is 
a waiver of proofs. 


Deacon & Smrru, for Appellant. 
Stockton & Kernan, for Appellee. 
Apams, C. J. 

The defendant set up as a defense that the plaintiff, at the time of 
the loss, was in default by reason of the non-payment of his note 
given for the premium on the policy; and also that the plaintiff had 
failed to serve upon the defendant proof of the loss, as required by 
the policy. The two matters of defense will be considered in their 
order. 


* Decision rendered, December 14, 1886. 
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1. The policy provides that “the company shall not be liable for 
any loss or damage that may occur to the property herein mentioned 
while any promissory note given for the premium remains past due 
and unpaid.” The facts relied upon by the defeneant appear to be 
that prior to the loss the plaintiff had given his promissory note for 
the premium, and that the same was past due and unpaid at the 
time of the loss. The plaintiff claims, however, that, notwithstand- 
ing such fact, the policy was not suspended, because the defendant 
had not given the notice required by the statute as a condition pre- 
cedent to the exercise of its rights to declare the policy suspended. 
The provision of statute upon which the plaintiff relies is to be found 
in chapter 210 of the acts of eighteenth general assembly, and is in 
these words: “ Within thirty days prior to, or at any time after, the 
maturity of any note or contract, * * * where the time of payment 
is fixed in the contract given for the premium on any policy :of in- 
surance, such company or association shall serve a notice in writing 
upon the insured that his note, or any installment thereof, is due, or 
to become due, * * * and that unless payment is made within thirty 

‘ days, his policy will be suspended. The company or association 
may state in said notice the amount which will be due on the note 
or contract, andl also the amount necessary to pay the customary 
short rates, including the expense of taking the risk, up to the time 
the policy will be suspended, under the notice, in order to cancel 
the policy.” 

The evidence tended to show that the defendant gave the plaintiff 
notice of the maturing of his note within the time provided by 
statute, and more than 30 days before the loss, and that the note re- 
mained unpaid at the time of the loss. It does not appear, however, 
that the notice contained any statement of the amount necessary to 
pay the customary short rate, in order to cancel the policy. But 
the defendant insists, in the first place, that, under the statute, it 
was not necessary that the notice should contain such statement; 
and, in the second place, that if the notice should have contained 
such statement, it was waived by plaintiff, because he applied for an 
extension of time on his note, which application was inconsistent 
with a desire to pay the short rate, and let his policy be canceled. 

As to the necessity of such statement in the notice, it is to be 
observed that the statute provides that the company may state in 
the notice the amount necessary to pay the customary short rates, 
etc. The defendant insists that the provision is merely permissive, 
and not obligatory, as shown by the use of the word “may.” But, 
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in our opinion, this position is not sound. The object of the provis- 
ion is to give the defendant a right to declare the policy suspended. 
Nothing is in fact obligatory; not even the giving of notice of the 
maturing of the notes, unless the company desires to declare the 
policy suspended. Viewing the matter in this light, we see nothing 
inconsistent in the legislature’s providing what the company may do 
as a condition precedent to the exercise of such right. If it does 
nothing, the policy simply remains in force, and the note given for 
premium remains in force. The company may prefer this, rather 
than take any step with a view to suspension, because the insured, 
if he should not be able to pay his premium note, and should see 
that his policy is about to be suspended, might prefer to demand 
cancellation, and escape by payment of the short rate. But where 
the company prefers to take steps with a view to suspension, it is 
proper that the insurer should be informed as to what the short rate 
would be, that he may know what his rights are, and what his inter- 
est required him to do under the circumstances. 

It is insisted by the defendant that the difficulty of determining, 
with accuracy, what the amount would he which it would be necess- 
ary for the insured to pay, in order to cancel is so great that it 
would be a hardship on the company to require it to state the ex- 
act amount in the notice, in order to give it a right to declare a 
suspension. It is not to be denied that whatever amount might be 
stated, the insured would have a right to contest the amount, if he 
desired to caneel, and perhaps, if the amount which should be stated 
in a notice should be too large, such statement would not be deemed 
a proper compliance with the statute. But the statute certainly con- 
templates that it can be stated, and we do not think that the com- 
pany’s right to declare a suspension so very important to it that we 
should ke justified in giving much weight to the defendant’s argu- 
ment based upon this ground. 

Having reached the conclusion that the defendant should have em- 
braced in its notice to the plaintiff a statement of the amount of the 
short rate, etc., we come to consider whether the plaintiff is in a 
position to take advantage of this defect after having applied for an 
extension. On this point we have to say that we are unable to see 
that the application indicates anything except that the insured felt 
unable to pay at that time, and wished to continue, if he could be 
indulged with an extension. He was notin fact indulged, and the 
circumstances were apparently such as to render it peculiarly proper 
that he should be promptly informed of the conditions upon which 
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he might have cancellation. In our opinion, then, the fact that the 
plaintiff applied for extension is not one which can aid the defendant. 

2. We come next to consider the alleged want of proof of loss. It 
may be conceded that there was a want of such proof. But the 
plaintiff claims that the defendant waived proof of loss by its unqual- 
ified refusal to pay, based upon facts within its own knowledge. He 
relied upon Keenan vs. Missouri State Ins. Co., 12 Iowa, 137, and 
Carson vs. German Ins., 62 Iowa, 433. The rule as contended for is 
not denied by the defendant, but its position is that it has no appli- 
cation to this case, because the plaintiffs obligation to serve proofs 
did not rest alone upon the contract between the parties, as in the 
cases relied upon, but upon the statute. In our opinion, however, 
the defendant’s position cannot be sustained. Proofs of loss, where 
made, are solely for the benefit of the company. We think that the 
company might waive what is solely for its benefit, whether the same 
is provided for by contract or statute. Would there be any doubt 
about this if there had been an express agreement of waiver? But 
an unqualified refusal to pay, based upon facts within the company’s 
knowledge, and made under such circumstances as to justify the in- 
sured in believing that the rendition of proofs would be a vain act, 
and that they would not be examined, has, we believe, always been 
considered equivalent to an express agreement of waiver. 

We see no error, and the judgment must be affirmed. 





Nurney ve. Fireman's Fund Ins. Co. 


SUPREME COURT OF MICHIGAN. 


Error to Tosco. 


NURNEY 
vs. 


FIREMAN’S FUND INS. CO.* 


A policy provision that no action shall be maintained until the matter in dis- 
pute thas been submitted to arbitration at the request of either party, 
where no request for arbitration had been made, will not bar a suit. Such 
suit is a revocation of the agreement as to arbitration which was revoca- 
ble at common law. 


Henry & Cornvinte and Arxinson & Vance, for Plantiff and Appellant. 
Hancuert & Starz, for Defendant. 
SHERwoop, J. 

This action was brought to recover the amount of a loss by fire 
sustained by the plaintiff, under a policy of insurance issued to him 
by the defendant, upon a drug store, and the stock of drugs therein, 
situate in the village of Oscoda, in the county of Iosco. The policy 
was made on the twenty-fifth day of July, 1884, and to continue in 
force one year thereafter. The fire which destroyed the property 
occurred on the twenty-seventh day of October, 1884, and the next 
day an appraisal was made, which showed the loss to be about $3,- 
000, while the insurance upon the stock and store amounted to but 
$1,200. The plaintiff's books, invoices, and papers were lost by the 
fire. The defendants were properly notified of the loss, and the 
defendants’ agent came to Oscoda several times to adjust the loss, 
but failed, for the reason, as the company claims, that the plaintiff did 
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not furnish their agent with the proper invoices and other papers 
from which he could correctly ascertain the loss. Plaintiff claimed, 
however, his invoices and papers being lost in the fire, he furnished 
the company with the best proofs of loss he could under the circum- 
stances, and after repeated negotiations the parties failed to come to 
any adjustment of the case, and the plaintiff brought this suit to 
recover for the loss, to the amount of his policy, on the twenty- 
fourth day of April, 1885. 

This clause appears in the body of the policy, viz.: “This policy is 
made and accepted in reference to the foregoing and following terms 
and conditions, which are hereby declared to be a part of this con- 
tract, and are to be used and resorted to in order to determine the 
rights and obligation of the parties thereto.” The policy further 
provides that in case differences shall arise concerning the amount 
of any loss or damage by fire, after proof thereof has been received 
in due form by the company, the matter shall, at the written request 
of either party, be submitted to the judgment of two competent per- 
sons, to be mutually appointed by the assured and the company, 
who, in case of disagreement, shall choose a third, whose award in 
writing, signed by any two of them under oath, and submitted in 
detail, shall be binding on the parties as to the amount of such loss 
and damage, but shall not decide the liability of the company. It 
further provides as follows: “It is furthermore hereby expressly 
provided and mutually agreed that no suit or action against this 
company for the recovery of any claim by virtue of this policy, shall 
be sustainable in any court of law or chancery until after an award 
shall have been obtained fixing the amount of such claim in the 
manner above provided.” 

Upon the trial the plaintiff gave evidence tending to show his loss 
by fire of the insured property, and of the value of the property de- 
stroyed; of giving notice and proof of loss to the defendant, and of 
the disagreement of the parties as to the amount of the loss. It 
further appeared without dispute, that no request was made by 
either party for an arbitration to determine the amount of the loss. 
In submitting the cause to the jury, the court instructed them that 
the plaintiff could not maintain his suit until the amount of his loss 
had first been determined by arbitration, or he had given notice to 
the defendant of his desire to have the same so determined, and 
that the defendant had neglected or refused to comply with the re- 
quest; and thereupon further instructed the jury to return their ver- 
dict for the defendant. To this instruction the plaintiff excepted 
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and this exception raises the only question in the case for our con- 
sideration. 

I think the exception well taken, and the court erred in giving 
the instruction. It was held by this court in Callinan vs. Port Huron 
& N. W. Ry. Co. (27 N. W. Rep., 718), that an agreement to arbitrate 
will not bar an action based upon the same grievance. See also Mc- 
Gunn vs. Hanlin, 29 Mich., 480; Oakwood Retreat Ass’n vs. Rath- 
bone, 26 N. W. Rep., 742; Morse, Arb., 77. The agreement that 
“no suit shall be brought on this policy until arbitration had and 
award made,” must be read in connection with the clause of the pol- 
icy providing for the submission and arbitration, in giving it the 
proper construction. 

It will be noticed, by a careful perusal of these provisions of the 
policy, that in case of a difference between the company and the as- 
sured as to the amount of a loss, arbitration and award are only 
contemplated or provided for when a written request is made by one 
of the parties therefor. In this case a difference as to the amount of 
the loss had existed more than five months after the fire occurred, 
and neither party claimed the right, and expressed in writing a de- 
sire to have the difference settled by arbitration, and never have ex- 
pressed such desire as provided by the policy, up to the present 
time. Arbitration becomes imperative only after the written request 
for one has been made. The request, as it stands in this policy, is 
optional with either party, and, neither of them having availed them- 
selves of the right to arbitrate, it must be deemed ‘waived by both, 
and in such case the plaintiff was left to the mode of redress pro- 
vided by the law : Gere vs. Council Bluffs Ins. Co., 23 N. W. Rep., 
137; Scott vs. Phoenix Ins. Co., 1 Stu. K. B., 152. 

In this case the agreement to arbitrate never became operative, 
and the agreement not to sue, being dependent on the agreenient to 
arbitrate, of course must have become inoperative: Phoenix Ins. Co. 
vs. Badger, 53 Wis., 283; s. c., 10 N. W. Rep., 504. The following 
authorities I think support, in the main, the positions herein taken : 
Gibbs vs. Connecticut Ins. Co., 20 N. Y. Sup. Ct., 611; Mark vs. Na- 
tional Fire Ins. Co., 24 Hun, 565: see s. c., 91 N. Y., 663; Wallace 
vs. German-American Ins. Co., 1 McCrary, 335; s. c., 2 Fed. Rep., 
658; 2 Wood, Fire Ins., 115, 116; Schollenberger vs. Phoenix Ins. 
Co, 7 Ths. Law J., 697; Mentz vs. Armenia Fire Ins. Co., 79 Pa. St. 
478; Reed vs. Washington Ins. Co., 138 Mass., 672; Stephenson vs. 
Piscatauqua Ins. Co., 54 Me., 55; Cobb vs. New England M. M. Ins, 


Co., 6 Gray, 192; Trott vs. City Ins. Co., 1 Cliff, 489; Lasher vs. 
Vou. XVI.—16. 
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Northwestern Nat. Ins. Co., 18 Hun, 98; Hurst vs. Litchfield, 39 N. 
Y., 377; 2 Wood, Ins., 1,016; 2 Dig. Fire Ins. Dec. 40, 41; Leach vs, 
Neptune Fire Ins. Co., 58 N. H., 245. 

The arbitration provided for in the policy was a common-law one, 
It was revocable at the pleasure of either party. Such revocation 
would not invalidate the policy; neither do I think it was ever in- 
tended by the parties that a revocation should carry with it a forfeit- 
ure of the contract, or the right of the assured to maintain an 
action upon it in case of loss. Bringing the action was a revoca- 
tion of the agreement to arbitrate. Before a forfeiture can occur 
there must be no question but the parties intended to provide for it 
in the contract under which it is attempted to enforce it. I can 
hardly conceive that under a contract revocable at the pleasure of 
either party, without condition expressed, a penalty of forfeiture can 
be enforced against either making the revocation. 

The failure of the parties in this case to arbitrate the matter in 
difference was the fault of the defendant, if it was desired, and it 
cannot now be urged as a defense to the plaintiffs action. 

The judgment must be reversed, with costs, and new trial granted. 

The other justices concurred. 





McLean vs. Hess et al. 


SUPREME COURT OF INDIANA. 


Appealed from the Marion County Superior Court. 


ELIZABETH McLEAN \ 
US. 
JAMES W. HESS er at.* 


Where property is conveyed by A to?B for purpose of defrauding creditors, 
and no part of the purchase money has been paid, B has an insurable in- 
surable interest in the property and is entitled to the insurance money on 
a policy taken in her name, and it cannot be taken from her by creditors. 


Zouars, J. 

The evidence tends to establish the following facts: In 1881, one 
George W. Gibson was the owner of a mill property’ in Boone 
County. After some negotiation he agreed to sell it to Thomas S. 
McLean, the husband of appellant, for the sum and price of $1,600. 
The last negotiations were between Gibson and appellant and her 
husband. It was then determined by all of the parties that the 
deed should be made to appellant. The object on the part of appel- 
lant and her husband was to put the property beyond the reach of 
Mr. Daggy, to whom the husband was indebted. 

Gibson’s object was the same, as he feared that if the husband 
should take the title, Mr. Daggy would take the property, and he, 
Gibson, would thus lose the amount for which he was selling the 
property, as at the time the husband, Thomas S. McLean, was in- 
solvent, and had no property out of which anything could be made 
by execution. 

* Opinion filed, May 25, 1886. 
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The deed for the property was made to appellant. Nothing was 
paid to Gibson at the time, and nothing has at any time been paid 
by appellant’s husband unless the facts hereinafter stated show pay- 
ment by him. 

Appellant and husband executed a note to Gibson for $1,600, as 
it was agreed they should do. They also agreed to give him a 
mortgage upon the property to secure its payment, but after appel- 
lant got the deed she refused to execute the mortgage. 

Appellant and husband also agreed to have the property insured 
for Gibson’s benefit. He furnished them money with which to pay 
for the insurance. A policy of insurance was procured, but in favor 
of and payable to appellant. 

Gibson had agreed with appellant’s husband to furnish him 
money with which to operate the mill. The mill was for a time 
operated by the husband and his and appellant’s son, in the name 
of McLean & Son. During this time Gibson furnished money to 
the husband which was used in buying wheat, ete. 

The mill burned in 1883. At that time no part of the purchase 
price had been paid to Gibson. He sought to have the insurance 
policy assigned to him. Appellant declined to assign it, and col- 
lected thereon the sum of $1,770 from the insurance company. 
When the mill burned the boiler and engine and some other ma- 
chinery of the value of $600 were saved. These appellant and her 
husband offered to Gibson in payment of his note. Tt was finally 
agreed that they should be shipped to Indianapolis in the name of 
Gibson and sold. The husband, however, shipped them in his own 
name. Finally, in settlement of Gibson’s note, appellant gave him 
$950 of the insurance money, and her son conveyed to him a house 
and lot. While the boiler, engine, etc., were at Indianapolis, and 
before appellant’s husband had consummated a sale of them, Mr. 
Daggy commenced a suit in attachment against him, and they were 
taken by the sheriff, Hess, upon a writ of attachment as the property 
of the husband, Thomas 8. McLean. Appellant replevied the 
property from the sheriff. To that action Mr. Daggy became a 
party, and made the defense that the mill property, of which the 
machinery in question was a part, was purchased and paid for by 
Thomas 8S. McLean, the husband, and that without any considera- 
tion, and for the purpose of defrauding his creditors, especially 
Mr. Daggy, he caused the property to be conveyed to appellant, she 
participating in the fraud. 
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It is provided by sections 2,974, 2,975, R. S., 1881, that where a 
conveyance is made to one person, and the consideration therefor 
paid by another, the same shall be presumed fraudulently against 
the creditors of the person paying the consideration. 

The undisputed testimony is, Thomas S. McLean has paid no part 
of the purchase money to Gibson. Gibson: furnished “to them ” 
the money with which to procure the insurance, and “ they used the 
nioney, not having it (the property) insured” in his name. 

The insurance was taken in appellant’s name. However fraudu- 
lent the purpose may have been in having the property cenveyed to 
her, that policy belonged to her. However fraudulent the convey- 
ance to appellant may have been, she had an insurable interest in 
the property. The insurance was taken in her name; the policy was 
hers and the proceeds thereof cannot be taken from her by the hus- 
band’s creditors: Pence vs. Makepeace, 65 Ind., 345; LeRou vs. 
Wilmarth, 9 Allen, 382; Nipp’s App., 75 Pa. St., 472; Bernhein vs. 
Beer, 56 Miss., 149. 

It is clear, therefore, that the $950 of the insurance money paid 
upon the purchase-money note was paid by appellant, and not by 
her husband. The house and lot conveyed to Gibson was the 
property of her son, and not of the husband. Thus it appears that 
no part of the consideration for the conveyance of the mill property 
was paid by appellant’s husband. 

This being so, it is difficult to see how Mr. Daggy or any other 
creditor of the husband could or could not be injured by the con- 
veyance to appellant, or by any fraudulent purpose therein. 

There are sometimes injuries without remedy, but in a case like 
this the law will not afford a remedy where there is no injury. No 
property or money of the husband went into the property pur- 
chased from Gibson. It is not shown that it was in any way in- 
creased in value by any skill or labor of the husband. 

It is a settled law, we think, that a conveyance will not be set 
aside, nor the property conveyed be subject to the payment of the 
debts of the fraudulent debtor, where it appears, as it does appear 
here, that none of his property or money has gone into the property 
so conveyed: Leonard’ vs. Barrett, 70 Ind., 367; Sherwood vs. 
Hoagland, 54 Ind., 578. Itis not a question of conflict in the evi- 
dence to make a case against appellant such as the law requires in 
order to take the property and apply it to the payment of the hus- 
band’s debts. 

Judgment reversed and remanded. 





Rezort of Decisions. [ March, 


COURT OF APPEALS OF KENTUCKY. 


Appeal from Louisville Law and Equity Court. 


LEE anp orTuHers. 
Us. 
PAGE anv oTHERs.* 


A father induced his children to release their interest in a policy of insurance 
which they were entitled to as heirs of their mother. Held, they could 
not afterwards set up the want of consideration for the release, as against 
a third party, a creditor of the father, to whom the policy had been as- 
signed; but one of the children being a married woman at the time of ex- 
ecuting the release, it was void as to her. 

Where a wife owned a policy of insurance, and the husband, after her death, 
joined in assigning the policy as her administrator, saying nothing about 
his interest as her distributee, he/d, he passed his entire interest under 1 Acts 
1869-79, p. 61, providing thata policy owned by a married woman inures to 
her separate use, independently of her husband. 


EK. E. McKay, for Appellants, Lee and Others. 
Hott, J. 


Thomas S. Gorin, on May 19, 1869, took out an insurance in the 
Mutual Benefit Life Insurance Company for $10,000 upon his life, 
payable at death to his personal representative or assignee. He as- 
signed it on December 7, 1869, to his wife, Mary A. Gorin, and his 
daughter Florence, now Mrs. Lee; the insirance company conseut- 
ing to it in writing. His wife died on September 5, 1870, while he 
did not die until January 11, 1883. She made no effort to dispose 
of her interest in the policy. They left four children. At the 
instance of the father, all of them in January, 1876, surrendered and 


* Decision renderej, January 13, 1887.—From Southwestern Reporter. 
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released, in writing and for value received, as therein recited, all 
claim upon their part by reason of the above assignment. Two of 
them were then married women, and their husbands did not unite 
in the release. The father, who had qualified as the administrator 
of his wife, also in his representative character, released all claim by 
virtue of it. This, however, amounted to nothing, as the act of the 
legislature relating to insurance companies provides that, if a policy 
of insurance be expressed to be fer the benefit of a married woman, 
or be assigned or made payable to her, it shall inure to her separate 
use and benefit, and that of her children, independently of her hus- 
band or his creditors: 1 Acts 1869-70, p.61. When Mrs. Gorin 
died, her interest in the policy inured to her children under the 
statute, which was construed in the case of Robinson vs. Duvall, 79 
Ky., 83. 

Thomas J. Gorin, on December 18, 1879, assigned the policy as 
indemnity to Page & Co., who were his creditors, and they, on De- 
cember 14, 1880, made an assignment of their estate for the benefit 
of their creditors. They and their assignee, respectively, paid the 
premiums from the time the policy was assigned to them until the 
assured. The insurance company filed this suit in the nature of a 
bill of interpleader, to settle the rights of the claimants to the fund, 
which amounts, after deducting the indebtedness of the insured to 
the company, to $7,804.69. The son, James E. Gorin, asserts no 
claim to any part of it. One daughter, Emma G. Murrell, who, with- 
out her husband uniting, signed the release, files an answer, in which 
her husband joins, disclaiming any interest in the fund, and recog- 
nizing the claim of the assignee of Page & Co. toit. This narrows 
the controversy to the assignee upon the one hand, and Mrs. Lee 
and her sister, Mrs. Ashby, upon the other. 

It is urged that the releases were without consideration, and there- 
fore void. It appears that the father had received money advances 
from Page & Co. to aid him in his business, and had thus become 
indebted to them in largely more than the amount of the policy of 
insurance. He had no means with which to pay this debt. He had 
made a transfer of some property, which was incumbered by mort- 
gage, to Ashby, and Page & Co. appear to have been discussing 
whether they would sue and attach the transfer. There is some 
evidence tending to show that the policy was assigned to them 
as indemnity in consideration of a promise not to do so. Upon 
the other hand, some of the Gorin children testify that the father 
represented to them that, if they would sign the release, it would aid 

‘ 
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him in his business, or give him credit with Page & Co., and enable 
James E. Gorin to retain his place as a partner in the firm of Page 
& Co., and that, upon this statement, they signed it, nothing being 
said about any suit; but that it neither so aided the brother or 
the father. The testimony is somewhat conflicting whether any suit 
was brought upon the indebtedness of Thomas J. Gorin to Page & 
Co.; but, if so, it was subsequent to the assignment. All this, how- 
ever, is, to our mind, immaterial, because it does not lie in the 
mouths of the parties executing the release to say, as against Page 
& Co., that there was no consideration therefor. They executed it for 
and at the instance of the father; it recited that it was for value; 
and it is now held by a third party, as against whom they cannot 
now say that their release was without consideration. The policy 
was acquired by Page & Co. as assignees in a valid way, and after 
the children had joined in a release, as it recites for value. 

The policy was payable to the personal representative or assign of 
Thomas J. Gorin; he assigned to his wife and daughter; the wife 
died; thereafter the children released all interest in it, the effect of 
which was to place the matter as if no assignment had ever been 
made by the father; and he thereupon transferred it to a third 
party, who received it in good faith, and to secure an existing, bona 
fide indebtedness. The parties executing the release, in the absence 
of disability upon their part to do so, cannot now complain. 

Mary E. Ashby, however, was a married woman when she signed 
it. Her husband did not unite in it. She is not, therefore bound by 
it, nor can it affect his rights. It was a void act as to them; and 
the court below erred in not adjudging to her one-eighth of the fund. 

Judgment reversed, with directions to render a judgment, and for 
further proceedings in conformity to this opinion. 

Lewis, J., not sitting. 





White vs. Western <A>s’e Uo. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Warren County. 


e 
WHITE 
vs, 


WESTERN ASS’E CO.* 


A policy of fire insurance contained a condition that it would become void if 
in the premises there should be kept petroleum without written permis- 
sion. From the time of making the policy until the fire the plaintiff kept 
a barrel of petroleum in a shed outside of, but adjoining the building de- 
stroyed, within five or six feet of the boiler, using the same as fuel for gen- 
erating steam. There was no proof that the fire arose from the storage of 
the petroleum. 


Held, That it was in habitual use, and was not an article of such vital neces- 
sity in the plaintiff’s business that it could be ignored as a matter not sub- 
ject to the conditions of the policy, he could not recover. 


This was an action in covenant on a policy of insurance by Will- 
iam White, plaintiff in error and below, against the Western Assur- 
ance Company of Toronto, Canada, defendant in error and below. 

The facts of the case are fully set forth in the opinoin of the 
supreme court. The court below charged the jury, inter alia: 
“Taking the stipulations contained in this policy, we cannot regard 
it as anything other than an agreement on the part of the plaintiff 
that if in said premises there be kept petroleum, then this policy 
shall be void; and we cannot under the evidence come to any other 
conclusion than that the plaintiff did keep petroleum in the premises; 
although we are reluctant to take this view of it, we deem it our 
duty to say to you that the plaintiff is not entitled to a verdict.” 


*Decision rendered, Oct. 4. 1886—From Legal Intelligencer. 
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A verdict having been entered for defendant, the plaintiff took this 
writ of error, assigning for error that portion of the charge above 
quoted, and the direction to find for defendant. 


Messrs. Witpur & Scunor, for Plaintiff in Error. 
R. Brown, Esq., for Defendant in Error. ° 
Gorpoy, J. 

This was an action of covenant on a policy of insurance, dated 
April 12, 1883, by which the defendant undertook to insure against 
loss by fire the machinery, tools, patterns, etc., belonging to the 
plaintiff, in and about an iron foundry, which was under a lease from 
one James Lighty. The assured property, together with the foun- 
dry, was destroyed by fire on the 12th of May, just one month after 
the date of the policy. The defense was, that this policy became, 
and was made, null and void in consequence of a breach by the as- 
sured of the following condition: “If in said premises there be kept 
gunpowder, fireworks, nitro-glycerine, phosphorus, saltpeter, nitrate 
of soda, petroleum,” etc., then and in every such case this policy 
shall become void. The admitted facts are that petroleum was used 
as fuel for the engine, by which the machinery of the foundry was 
driven, which fuel was drawn from a tank or barrel kept in a shed 
united with, and so made to form part of the main building, and, 
as one of the witnesses says, some five or six feet from the furnace. 
The oil was conducted from the barrel by a half-inch pipe to the 
place of consumption, an iron pan in or under the boiler, and as 
this fuel was drawn from the barrel, a fresh supply was furnished as 
necessity required. We may here observe, obiter, that whilst there 
are devices by which petroleum can be, and is, used as a fuel for 
raising steam with perfect safety, that above described is certainly 
not one of them. Nevertheless, it is not for us to determine whether 
a fuel of this kind, and so used, was more or less dangerous than 
wood or coal. The only question for us is, whether the keeping of 
a barrel of petroleum in the insured premises was such a breach of 
the condition in the policy as released the company from its obliga- 
tion? We are always unwilling to enforce a forfeiture when such 
result can be avoided. Nevertheless, when the intention of the par- 
ties is plainly expressed, that intention must be regarded as the law 
of the contract, and we cannot lawfully ignore it, even to prevent a for- 
feiture. But, as to the parties before us, the unequivocal agreement, 
as found in the policy, is, that the keeping of petroleum in the prem- 
ises insured shall render that policy null and void. That petroleum 
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was so kept is not denied, and this, not as in the case of Mears vs. 
The Humbolt Insurance Co. (11 Norris, 15), temporarily and for 
casual use, but habitually and for constant use; nor was it, as in the 
Citizens’ Insurance Company vs. McLaughlin (3 P. F. S., 485), an 
article of such vital necessity in the conduct of the business of the 
insured that its use could not be ignored, and therefore must have 
been recognized as a matter not subject to the condition. Petrol- 
eum, however convenient and economical, was certainly not a fuel 
without which the foundry could have been run, since its place 
could well have been supplied by wood or coal. What shall we say 
then? that the contract of the parties shall not stand? But on what 
ground can we justify a conclusiongsuch as this? The parties were 
sui juris; no fraud is alleged, norjis the condition even unreasonable; 
the company was not willing to insure against so dangerous a com- 
modity as petroleum, and therefore expressly forbade not only its 
use, but even its presence on the property, and under and subject 
to this condition the plaintiff accepted the policy. Under such cir- 
cumstances, were we to reverse the court below, we must not only 
disregard the contract of the parties, but also overrule our own cases 


of the Birmingham Fire Insurance Co. vs. Kroegher (2 Nor., 64), and 
the Lancaster Fire Ins. Co. vs. Leinheim (8 Nor., 497), which in prin- 
ciple rule the case in hand. The judgment is affirmed. 
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SUPREME COURT OF IOWA. 


BROWN 
US. 
AMERICAN CENTRAL INS. CO.* 


The agent informed the applicant that he had no authority to insure the prop- 
erty in question, which was of a peculiar kind, but executed a_ policy 
which was placed in the hands of a third party to bold until he could learn 
whether the company would accept the risk. The latter declined it,when 
the agent reclaimed the policy. The premium had been paid with the 
understanding that it should be returned if the risk was not accepted. 

Held, That there was no contract. 


Caswe_t & Meeker, for Appellant. 
Brown & Carvey and O. L. Bryrorp, for Appellee. 
Rorurock, J. 

The plaintiff was the owner of what he called an “ Automatic 
Show,” and in connection therewith he had some stuffed snakes and 
some live snakes in cages, two bass-drums, a snare-drum, and an 
organette. The automatic show was a contrivance made upon a 
frame of pine wood, in which there were belts, which run over 
pulleys, and upon the belts were little blocks of wood or images 
which would pass in review by turning a crank. There was a muslin 
screen in front to keep the machinery from view, and persons ad- 
mitted to the show looked through a small aperture at the sights 
thus exhibited. A red light was thrown upon the moving scene, and 
at a certain point in the exhibition the machinery would touch a 
trigger, and fire off a little toy cannon, and beat a drum. This whole 
outfit was stored in a large room in a wooden building across an 


* Decision rendered, December 17, 1886. 
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alley from a blacksmith shop, in the city of Marshalltown, on the 
tenth day of April, 1884, and the plaintiff and his wife were living in 
thesame room. The show was in winter quarters, or not on exhibi- 
tion, because the snakes were shedding their skins. The record 
shows that it was in this state of “masterly inactivity” for one or 
other of the above reasons. , 

On said tenth day of April the plaintiff made application to J. B. 
Statler, an agent of the defendant, for a policy of insurance against 
loss by fire upon the above-described property. He was advised by 
Statler that he had no authority to insure snakes, and he doubted 
whether any company he represented would insure the other prop- 
erty. But, upon thinking the matter over, he filled up and signed a 
policy in the defendant company, covering all the property but the 
snakes. The amount of insurance named in the policy was $1,000. 
Statler and the plaintiff went to the blacksmith shop across the alley 
from the building in which the property was stored, and left the 
policy with the blacksmiths, to remain in their custody until Statler 
could communicate with the defendant company, and ascertain 
whether the risk would be accepted. This was on Saturday. On 
the following Monday morning, at about 5 o’clock, a fire broke out 
in the room in which the property was stored, and some of the 
cages were burned up, and the automatic arrangement was scorched 
to some extent. The defendant refused to accept the risk, and Stat- 
ler went to the blacksmith shop and obtained possession of the policy 
on the same day of the fire. The place of business of the defendant 
company is in St. Louis, Missouri. The jury awarded the plaintiff 
damages in the sum of $100. 

One ground urged for a reversal of the judgment is that the evi- 
dence does not show that the policy was ut any time delivered to 
the plaintiff. There are many other errors assigned and urged, but 
we do not think it necessary to consider them. We think that the 
verdict should have been promptly set aside because there was no 
evidence to support it. The theory of counsel for appellee is that, 
when the policy was placed in the custody of the blacksmiths, it be- 
came binding on the defendant until such time as it should cancel it. 
But the evidence shows conclusively that it was deposited to remain 
until it should be ascertained whether the company would accept the 
risk. The plaintiff wanted his property insured for one month, and 
it is true he paid Statler the premium for that time, but this was 
paid with an understanding that, if the company did not accept the 
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risk, Statler was to take the policy back, and endeavor to effect insur- 
ance in another company. 

Much consideration appears to have been given at the trial to cer- 
tain evidence to the effect that the blacksmith refused to deliver the 
policy to Statler until he promised to deliver it to Brown. This is 
denied by Statler, and it is wholly immaterial whether he made the 
promise or not. A delivery of the policy to the plaintiff by Statler 
would have availed the plaintiff nothing, because the company had 
refused to accept the risk. No court or jury would be warranted in 
finding that there was any delivery of this policy to the plaintiff, nor 
to any other person for him. He claims that he had it in his hands. 
This is wholly immaterial, unless it was put into his hands as a bind- 
ing contract upon the defendant. 

We confess that we do not have the patience to set out the evi- 
dence upon which the verdict is founded. It is enough to say that 
it utterly fails to show that any binding contract of insurance was 
made. Reversed. 





Hunt vs. Farmers’ Ins. Co. 


SUPREME COURT OF IOWA. 


Appeal from Humboldt Circuit Court. 


vs. 
FARMERS’ INS. CO.* 


Section 2,584 of the Iowa code confers jurisdiction upon a justice of the peace: 
of an action brought on a policy of insurance insuring property within his 
county, where the loss occurs, although the principal office or place of 
business of the insurance company is in another county. 


Action upon a policy of insurance, commenced before a justice of 
the peace. The suit was dismissed because it was not brought in 
the county where the defendant actually resided. The judgment of 
the justice was affirmed by the circuit court, and the plaintiff appeals. 


J. C. Raymonp, for Appellant, W. A. Hunt. 
Prouty & Tart, for Appellee, Farmers’ Ins. Co. 
SEEVERS, J. 

We are required to determine the following question: “ Does sec- 
tion 2,584 of the code confer jurisdiction upon a justice of the peace 
in an action brought on a policy of insurance insuring property with- 
in his county, and where the loss occurred, when the principal office 
or place of business of the company is in another county than where. 
the justice resides ?” 

Section 2,584 of the code is in these words: “Insurance compa- 
nies may be sued in any county in which is kept their principal 
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place of business, in which was made the contract of insurance, or 
in which the loss insured against occurred.” That this section is 
broad enough to include actions before a justice of the peace we 
think must be conceded, unless there is some other statute which 
forbids that such a construction should be adopted. The powers 
and jurisdictions of justices of the peace are defined in title 21 of 
the code, and it is therein provided that justices of the peace do not 
have jurisdiction over actual residents of some other county except 
as provided in said chapter: Code, § 3,507. 

Section 2,584 forms a part of title 17 of the code, but it originally 
was a part of chapter 95 of the acts of the fourteenth general as- 
sembly. The title of chapter 95 is “ An act providing the place of 
bringing suits in certain cases,” and consists of five sections, three 
of which are now sections 2,582, 2,583, and 2,584 of the code. It 
cannot be doudted that these sections embraced actions before a 
justice of the peace, for the language employed clearly includes all 
courts and all suits in whatever court brought. This being so, the 
mere fact that the codifiers placed the statute enacted in 1872 in 
title 17 of the code, and such codification was adopted by the gen- 
eral assembly, should not have the effect to limit the scope and 
meaning of the statute. If the section be now read and construed 
by itself, it clearly embraces suits before justices of the peace; and 
as it was enacted since section 3,507 of the code, and then was again 
re-enacted when the code was adopted, and while each title of the 
code was separately enacted, still the whole code should, for the 
purpose of construction, be regarded as having been enacted at the 
same time, and therefore sections 2,584 and 3,507 must be read and 
construed together, and such construction must be adopted, if con- 
sistent with the language used, as will give force and effect to both 
sections. This being done, it is clear that section 2,584 cannot have 
full force and effect unless justices of the peace have jurisdiction of 
actions against insurance companies in the cases contemplated in the 
statute. Therefore section 3,507 should be limited to natural per- 
sons who are actual residents of some other county than that in which 
the justice resides. 

We are of the opinion that the foregoing questions must be an- 
swered in the affirmative. Reversed. 





